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LIUS CONNER. 


1. A corporation has no power to enact @ by-law which affects or alters previ- 
vious contracts entered into between itself, and its members, or strangers. 

2. A. having insured certain buildings in a Mutual Insurance Company, gave 
his note for the premium, with interest. By the by-lawsexisting at the time, 
the Treasurer of the company was only authorized in default on the payment 
of interest on monies invested, to call in the principal. Subsequently a by- 
law was passed which enacted that where the interest on a note given for the 
deposite on any policy, was three months in arrear, the policy should be sus- 
pended and of no avail, to make the company liable for a loss, until the in- 
terest was paid. Notice of this regulation was given to A, and subsequent- 
ly the interest on the note being then more than three months in arrears, 
the buildings insured were destroyed by fire. In an action by A, on the 
policy: Held, that the by-law, so far as it affected prior policies was void, 
and that A was entitled to recover. 

VOL. XI.—NO. XI. 
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Lewis, J.—On the 5th November, 1844, a policy was exe- 
cuted by the parties, by which the buildings of the plaintiff be- 
low were insured. The policy acknowledged the payment of 
the premium, but on the day of its date, the insured gave his 
note payable at six months, with interest, which is stated on 
the record to have been given for the premium. At the time 
of executing these instruments a by-law existed (a copy of 
which was annexed to the policy) by which the Treasurer was 
authorized to enforce the payment of interest on all monies in- 
vested, by calling in the principal sum in case the interest was 
not paid within ten days after it became due. On the 15th 
August, 1845, nine months after the contract of insurance was 
entered into, the corporation adopted a by-law declaring that 
“Tf a note be given for the deposit on any policy, and the in- 
terest thereof (to be paid semi-annually,) be at any time three 
months in arrears, the policy shall be suspended and of no ef- 
fect to make the company liable for loss until the interest be 
paid.” 

On the 22d June, 1849, Cornelius Conner, received notice of 
this by-law ; and on the 15th July, 1849, (the interest on the 
note being more than three months in arrear,) the buildings in- 
sured were destroyed by fire. 

According to our construction of the by-law, it is prospective 
in its terms. If a retrospective operation be allowed to the 
words “7f a note be.given,’’ we see no reason why a similar 
construction should not be given to the words which immedi- 
ately succeed, “‘and the interest be three months in arrears,” 
the result would be, that instead of a by-law, a rule prescribed 
to regulate future conduct, we have an adjudication, without 
trial or notice, by which the rights of the party under his cove- 
nant are decreed to be forfeited for an omission not in violation 
of any by-law in existence when it occurred. Such a decree 
would be against the plain principles of justice. But the rule 
is that a statute shall not be construed to have a retro-active 
effect, unless that intent be expressed by the law giver. No 
such intention is expressed in the by-law, and our construction 
restricts its operation to notes given and contracts made after 


its enactment. 

But as those who enacted the by-law give it a different inter- 
pretation and claim the power to pass by-'aws affecting con- 
tracts previously made, it is proper to state our opinion on this 
question also. Corporations are the creations of the law and 
possess only such powers as are specifically granted, or are neces- 
sary to carry into effect the powers thus granted. In general, 
acts of incorporation are designed to give them only the like 
capacity to act in respect to the particular objects for which 
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they are created, that natural persons possess in respect to 
their own affairs. 

A corporation has no powers to invade the rights of individ- 
uals. A by-law, when used for this purpose, is totally misap- 
plied. The design is to regulate the government of the corpo- 
ration, not to operate upon or affect injuriously the rights of 
strangers. 

A mutual insurance company differs from other insurance 
companies in this, that the person insured participates in the 
profits and losses. These rights and liabilities have respect to 
his corporate privileges, and a reasonable by-law regulating 
them might be free from objection. Butin addition to his rights 
and duties as a corporator, Cornelius Conner stands before us 
as a party to a covenant executed by himself on the one part, 
and by the Insurance Company, under its corporate seal, on the 
other. His rights under that covenan: are as fully protected 
by law from the corporate action of the company, as if he were 
a stranger. 

It affects not his rights under that contract, that by virtue of 
it he becomes a member of the company, and as such, subject 
to liabilities and entitled to privileges. This is an incident of 
the contract of insurance which may subject his corporate rights 
to the authority of the corporation ; but his rights as a party 
insured stand entirely free from such control. if he neglected 
to pay the interest on his note, the remedy provided was to call 
in the principal. Poverty, accident, illness and various circum- 
stances beyond his control, may prevent the payment of inter- 
est without any wilful default. Under such circumstances the 
remedies existing at the time of the contract, or such as the 
law may provide for enforcing the payment, are all that can be 
resorted to. The soundness of this position may not readily be 
perceived, because corporate action assimilates in form to the 
action of sovereignties, and the aggregation of intelligence and 
influence, which exists in such cases, creates habits of thought, 
and in practice produces a power which tends to obscure the 
sense of right and equality. But an individual has an equal 
right with a corporation to adopt rules of action for his own 
government, whether those rules are denominated regulations 
or by-laws. If Cornelius Conner had adopted a rule suspend- 
ing the obligations of his own note for the premium in case the 
company failed to comply with some new condition which form- 
ed no part of the original contract, his pretensions would strike 
the mind as remarkable for something more than their injus- 
tice. 

The pretentions of the plaintiff in error stand on no better. 
foundation. 

The purchase of a freehold estate within a certain locality, or 
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the loan of a sum of money on mortgage, under certain charter 
regulations, confers the privileges of membership, and secures 
the right to vote at municipal elections in the one case, and to 
hold stock in the other, in proportion to the amount of the loan. 
The holder’s privileges as a corporator might besubject to the 
reasonable control of the corporation ; but no general authori- 
ty to pass by-laws for its good government could confer the 
right to deprive the party of his freehold, or to impair the ob- 
ligation of his mortgage. What security is there in a policy of 
insurance which is liable to be declared forfeited by one party 
without the consent of the other? The chances of indemnity 
against loss would scarcely be diminished by such an uncertain 
provision. If this be established as the law which is to govern 
contracts with the mutual insurance companies, it will be de- 
structive of all businesstransactions with them. Its tendency 
would be to defeat the chief object of the party who effects an 
insurance. 

The recognition of the power claimed in this case by the 
plaintiff in error, would be injurious to the interests of insu- 
rance companies, contrary to the principles upon which they 
are founded, and dangerous to the just and equal rights of the 
citizen. 

It is the opinion of the Court that the forfeiture of Cornelius 
Conner’s rights, under his covenants of insurance upon the 
ground assigned in this case is unreasonable and oppressive, 
and is a penalty which it is clear the other party to the con- 
tract has no right to impose. 

Judgment affirmed. 


Court of Common Pleas of Northumberland Co. 
Fi. Fa., April 7, 1852. 


HAMMER ec. FREEZE. 


1. If at any time before a sale of the personal property of a debtor on execu- 
tion, by the sheriff or other officer, a claim is made by the debtor to $300 
worth of property, the claim is in time, and when so made, it is the duty of 
the officer having charge of the process to set apart, in the mode directed by 
the act, the articles which the debtor may select. 

2. Itis immaterial where the defendant thus manifests his intention to avail 
himeelf of the act, that it is not accompanied with a request to the sheriff to 
summon appraisers; such request is implied in the claim. 
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8. Where the sheriff or other officer proceeds to sel] notwithstanding a claim 
Ly the defendant, he may on a rule obtained for the purpose, be permitted 
to take out of Court $300 from the proceeds of the execution. 


JorDAN, P. J.—The defendant’s personal property was ley- 
ied upon by the Sheriff of Northumberland county, by virtue of 
the above Fi. Fa., and sold to the amount of $454 11, and the 
proceeds, after deducting costs, paid into Court by the Sheriff, 
on a rule obtained at the inst nce of the defendant. 

The defendant presented his petition to the Court, praying 
to be permitted to take out of Court, the sum of $300, the 
amount or value of property exempt from execution by the act 
of 9th April, 1849. 

It was admitted on the argument, or proved by the Sheriff 
who made the levy, that the defendant was present at the time 
and on the day of sale, claimed $300 worth of property and 
before sheriff commenced to sell. 


For a period of years the Legislature have passed laws for 
the comfort of the poor, and have at various times, exempted 
specific articles of personal property from levy and sale: The 
act of 9th of April, 1849, differs from the former acts in not 
specifying the articles, exempt from levy and sale, but leavin 
that to be selected and chosen by the debtor. The object of 
the law is the same. 

As the act of 9th of April, 1849, was intended for the bene- 
fit and comfort of the poor, it should receive a liberal construc- 
tion, and the intention of the Legislature be carried out wher- 
ever it can be done, without a manifest violation of the spirit 
and letter of the act. In the case before the Court, it is ar- 
gued by the counsel for the plaintiff, that the defendant waived 
his right to the exemption of $300 worth of property, and that 
this Court have no power to order that amount of the money in 
Court to be paid to him. 

That the defendant did not waive his right (if it be in his 
power to do so) is admitted. But it is argued, that the claim 
was not made at the time it should have been made, and that 
the defendant did not request the Sheriff to summon three dis- 
interested persons to appraise the property, as is directed by 
the act of Assembly. 

The Court are of opinion, that if at any time before a sale of 
the personal property of a debtor, by the Sheriff, or other offi- 
cer, a claim is made by the debtor to the $300 worth of prop- 
erty, the claim is made in time, and that when so made, it is 
the duty of the officer having charge of the process, to set apart 
in the mode directed by the act, the articles the debtor may se- 
lect. When a debtor claims $300 worth of property levied on, 
or claims the benefit of the law, although not accompanied with 
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a request to the Sheriff to summon three disinterested men to 
appraise the property, the debtor thereby manifests his inten- 
tion to avail himself of the benefits of the law, as strongly as if 
the request were made in the very words of the act of assem- 
bly. This desire by the debtor, expressed as it was to the 
Sheriff, in the present case, the Court think should not have 
been disregarded by the officer, and when the officer notwith- 
standing proceeds to sell, the Court will permit the debtor to 
receive the proceeds of the sale of the property, to which he 
would have been entitled, and will not compel him to resort to 
an action against the Sheriff, or other officer in charge of the 
process. 

The Court, therefore, grant the prayer of the defendant and 
order and direct the sum of $300 to be paid to him out of the 
amount paid into Court by the Sheriff. 


Judge Kane’s Charge in the Christiana Case 
under the Fugitive Slave Law. 


UNITED STATES v. SAMUEL WILLIAMS. 
_IN THE UNITED STATES DISTRICT COURT, FEBRUARY, 1852. 


Indictments under the Tth section of the Fugitive Slave Law 
of 1860. 


The case derives all its interest, and almost all its import- 
ance, from circumstances that can have no bearing upon its de- 
termination. It is immaterial what was the character or what 
were the consequences of the Christiana outrage, so far as this 
trial is concerned, provided it involved the crimes laid in the 
indictment. 

Equally immaterial is it, what may be the feelings, whether 
of sympathy with the prisoner or of indignation against him, 
that may obtain in this community, or elsewhere,—or what may 
be the criticisms with which our judgment is hereafter to be vis- 
ited. We have nothing to do with external opinion, present or 
prospective. 

There has been thrown upon my table, since this trial began, 
a somewhat censorious commentary on the action of our Cir- 
cuit Court in the recent treason case.* It emanates professedly 
from the Executive Department of one of the States ; though 
its tone and spirit, its misapprehensions of the adjudication it 





*See Judge Grier’s opinion in Am. Law Jour., p. 458. 
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condemns, the inconsequence of its logic, and the want of com- 
ity if not of self-respect which it manifests, might assert for it 
a less dignified authorship. 


But whatever may be its pretensions to notice from others, I 
have no purpose to reply to it. I have learnt long since, that 
he, whose aim or whose hope it is, to satisfy that miscalled pub- 
lic sentiment, which flames so fiercely and briefly in the pyro- 
technics of party controversy, must admit a versatility of prin- 
ciple, inappropriate to the functions of the Bench. I have 
learnt, too, that there is a higher public sentiment, less varia- 
ble and more enduring, that vindicates for official fidelity and 
honor their just recompense of fame ;, and I am convinced, that 
for a causeless assault upon judicial character or bearing, there 
is no rebuke so appropriate or so pungent as that which is ad- 
ministered by silence. 


I abstain carefully therefore from any defence of my col- 
league who presided in that cause. A man so pure, so learned, 
so indefatigable, so fearless, in all regards so eminent as he is, 
cannot need a defender any where. And, as to his rulings 
throughout the trial, and the views that were expressed in the 
charge, I am too well content to share in the responsibilities 
that may attach to them, to invite from me a single remark in 
support of their correctness. 


I should not have adverted to this distasteful circumstance at 
all, but as this cause grows out of the same transaction with the 
case of Hanway, and is watched with something of the same 
feeling, I am anxious to caution you, however needlessly, against 
yielding in any the slightest degree to apprehensions of cen- 
sure, or the more insidious influences of popular favor. We can- 
not look around the Court-room, without seeing that this pro- 
secution has enlisted conflicting opinions and wishes in our 
community. However we may decide, there will be some to 
approve our action,—more, probably, to condemn it. W- have 
but one path to follow,—it is the easiest, and in the long run 
the safest,—that which is pointed out by a disciplined and 
fearless conscience. 

The questions for you to try are two. 1st—Was there on 
the occasion referred to, a criminal infraction of the Tth section 
of the Fugitive Slave Law? 2d.—Was the defendant one of 
the guilty parties to that infraction ? 


The descriptive words of the section are as follows: 

“That any person who shall knowingly and willingly ob- 
struct, hinder, or prevent such claimant, his agent or attorney, 
or any person or persons lawfully assisting him, her, or them, 
from arresting such a fugitive from service or labor, either with 
or without process as aforesaid—or shall rescue or attempt to 
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rescue such fugitive from service or labor, from the custody of 
such claimant, his or her agent or attorney, or other person 
lawfully assisting as aforesaid, when so arrested pursuant to the 
authority herein given and declared—or shall aid, abet, or as- 
sist such person so owing service or labor as aforesaid, directly 
or indirectly to escape from such claimant, his agent or attor- 
ney, or otier person or persons legally authorized as aforesaid 
—or shall harbor or conceal such fugitive, so as to prevent the 
discovery and arrest of such person, after notice or knowledge 
of the fact that such person was a fugitive from labor or service 
as aforesaid ;"—shall, &c., &c., &c. The power of Congress to 
legislate upon this subject is derived from the 2d sec. of the 4th 
art. of the Constitution: * No person held to service or labor in 
one State under the laws thereof, escaping into another, shall 
in consequence of any law or regulation therein be discharged 
from such service or labor, but shall be delivered up, on claim 
of the party to whom such labor or service may be due.” As 
the provisions of the law must be understood of course with re- 
ference to the authority under which it was enacted; and as 
the constitution provides only for the case of fugitives escaping 
from one State into another, and there claimed : it is plain that 
the act of aiding a slave to escape from the domestic custody of 
his master, however reprehensible such an act may be, is not an 
offence within the meaning of the Fugitive Slave Law. The 
action which it forbids is of a subsequent time, when the slave 
has passed beyond the limits of the State under whose laws he 
was held: and it must be such action as tends to make the 
master’s claim of recaption ineffective, or to molest him in its 
exercise. Beyond this the act does not go. 

Bearing this in mind, we may distribute the subjects of this 
section under four titles, two of which relate to offences that 
may be committed before the arrest, and two to offences that 
may be committed after it: 


1st. The harboring or concealing a fugitive, after knowledge 
or notice that he is such, so as to prevent his discovery and 
arrest : 


2d. The knowingly and willingly obstructing, hindering, or 
preventing the claimant or his representative from arresting 
the fugitive : 

3d. The rescuing or attempting to rescue a fugitive after ar- 
rest :—and, 

4th. The aiding, abetting or assisting him to escape from the 
claimant or his representative after recaption. 


I repeat it; for in other cases, though not perhaps in this, 
the remark may be important: the “‘escape,’’ to which this 
part of the section refers, is an escape after recaption. As I 
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have already shown, the constitutional provision, under which 
alone Congress has’ power over the subject, has no application 
to the original escape from the master’s homestead ; and there 
can be no second escape until after recaption. 

Not that it is lawful to abet or assist the slave, after he has 
passed into our State, in frustrating or eluding the claimant’s 
pursuit. But this is not the offence of assisting him to escape, 
though it may be included appropriately in that of obstructing, 
hinderi ing, and preventing the arrest. 

There is then but one form of offence in question here ; for 
there is no evidence of harboring, and none of attempted res- 
cue or escape after arrest. The only part of the section which 
we have to consider, is that which speaks of obstructing, hin- 
dering or preventing an attempted arrest. 

‘“‘Obstruct, hinder, prevent ;” these words as commonly used 
are synonyms, and are given as such in the dictionaries. But 
they are of different roots, and are employed conventionally to 
express varying shades of meaning. Speaking etymologically; 
to obstruct, 0b-strwo (Lat.), is to build or set up ‘something in 
the way; to hinder, hind [Anglo-Saxon], as in behind, hind- 

mos’, is to pull back ; to prevent, preevenio, [Latin], is to come 
before, to thwart by anticipating. Ina more critical accepta- 
tion: obstruct implies opposition without active force, and does 
not imply that the opposition was in the end effective; hinder 
implies action, and to some extent effectiveness; to prevent is 
to be effective, but not necessarily by force, either active or in- 
ert. Thus, it may be, that an officer of the law was obstructed 
in his duty, and hindered perhaps for a time, but not finally 
prevented from performing it. So too, he may have been ob- 
structed ; but surmounting or avoiding the obstruction, he may 
have been not even hindered. Again, he may be prevented by 
stratagem, though stratagem alone can neither hinder, or ob- 
struct him; and yet, should the success of the stratagem in- 
volve action, as it would almost necessarily, it might be very 
questionable whether the act ought not to be regarded as a 
hindrance. 

These distinctions are, however, the appropriate subjects of 
scholastic, rather than juridical disquisition, Statutes defining 
crimes, unless the phraseology they employ has been itself le- 

gally defined, must be interpreted as their language is under- 
stood by mankind at large,—according to the every day import 
of the words. I shall, therefore, charge you, that the words 
obstruct,” “hinder,” and “ prevent,”’ in the act before us, 
mean substantially the same thing; and that it is accordingly 
criminal, knowingly and wilfully to frustrate or retard the 
attempted recaption of a fugitive slave by his master or his 
representative, whether it be by force, active or passive, or by 
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stratagem. And I further charge you, that, the offence being 
a misdemeanor, he who aids, abets, or assists another to com- 
mit it, whether he be present or absent at the consummation of 
the deed, is himself guilty as a principal. 

But the aiding, abetting, and assisting, must have reference 
both to the principal wrong-doer and to his crime. It is not 
every act, which contributes to or facilitates the perpetration of 
an offence, that is regarded in law as accessorial to it; even 
though the act be in itself immoral or unlawful. It must be 
something that is connected with the particular offence, and 
that supposes some degree of complicity in it with the principal 
offender. 

To convict one as accessary to a felony, or to involve him in 
the guilt of a misdemeanor for an act in which he participated 
indirectly, it must be shown that he was privy to its commis- 
sion by others, or at least that there was a concert of purpose 
and of act between him and them in regard to it. So, in the 
case of Rex vs. Bingley, before the twelve judges, Russ and 
Ry. 448, while it was held not to be necessary that all should 
be present at the consummation of the crime, but that all might 
be guilty, though each had contributed his part towards it sep- 
arately from the rest, yet the conviction was sustained on the 
ground that the act of each was “in pursuance of a common 
plan.” 

And there is cardinal good sense in all this. For while, on 
the one hand, it would be a mockery of justice, if criminals 
could elude conviction, by ingeniously distributing the parts 
of their drama,—on the other hand, no man could be safe in 
rendering the commonest offices of friendship or charity, if he 
were held liable to share all the guilt which his kindness to- 
wards others might enable them to commit. An act innocent 
in purpose, and innocent in fact at the time, cannot be made 
unlawful by the acts of others. 

I believe these few and simple propositions embody all the 
views which I need.present to you of the law of this case. So 
far as they relate to the statute under which the defendant is 
indicted, you will perhaps agree with me that they do not jus- 
tify the obloquy with which that statute has been assailed. It 
is not true, as I read its history and its provis ons, that it strikes 
at the justly regulated sympathies of manhood; for the first 
sympathies of every man should be with his country, her safe- 
ty, and her honor, and these exact as indispensable a ready and 
abiding fidelity to the constitutional compact. It does not vio- 
late the domestic charities; you may give rest to the weary, 
food to the hungry, clothing and a home to the necessitous— 
yes, and speed him on his way, whether he be bond or free ; 
if your motives be honest, your purpose ingenous, if you have 
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not sought to wrong the master under cover of charity to the 
slave, this law does not condemn you. But you shall not, be- 
cause you disbelieve in the wisdom, or the safety, or the justice 
of the institutions, which the people of other States have made 
for their own government, and while your faith stands pledged 
to them that their institutions shall be respected, and while you 
are receiving the benefits which they plighted to you in return, 
you shall not justify the forfeiture of your pledge by appealing 
to your conscience. You shall not, under pretext of exercising 
charities or indulging sympathies, stand between your neigh- 
bor and his covenanted rights, make inroads upon his estate, or 
endanger his fireside. You shall not harbor and conceal a fu- 
gitive, whose arrest is authorized by the constitution under 
which you live ; you shall not obstruct, or resist, or prevent the 
man, who with lawful authority seeks to arrest him; you shall 
not seek to rescue him when arrested; or make the arrest fu- 
tile by ministering to his escape. 

Such, as I understand it, is the Fugitive Slave Act, an act 
called for, as I have always thought, by the exigencies of the 
time, in accordance with the constitution, both in principle and 
terms, and to be construed by it; an act, which can be held up 
to popular censure, only by expanding its provisions beyond 
their object and import, and thus violating the fundamental 
rules of legal interpretation. 

There are several questions of law that have been raised by 
the counsel for the defence, to which I have not thought it ne- 
cessary now to advert, some of them grave ones. Should your 
verdict make them important, they can be discussed hereafter. 

If you believe the evidence, it is in proof that the crime of 
obstructing, hindering, and preventing the claimant of a fugi- 
tive from making the arrest of his fugitive has been committed 
within the meaning of the act of Congress. It is on the other 
hand admitted, that this defendant was not, at the time when 
the offence was committed, personally present at the place of 
its commission. The question, to be answered by your verdict, 
is whether he so was connected with the perpetration of the crime 
as to share the guilt of the immediate actors ? 

The answer to this question involves two inquiries, on both 
of which you must pass—1. What connection in point of fact ? 
and 2. What community of purpose, or in the words of the 
twelve judges, what “common plan” does the evidence estab- 
lish between Williams and the men who assembled at Parker’s 
house, to obstruct, hinder, or prevent the arrest or capture of 
of Mr. Gorsuch’s slaves? For, such a connection in fact, and 
such a community of purpose, must be established in proof, or 
your verdict must be one of acquittal. 

The evidence that bears on these inquiries is, in a small com- 
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pass. It is before me, as reported with admirable accuracy by 
the phonographic reporters, and I will with much pleasure read 
over to you such parts as any of you may judge material.— 
As I understand the facts supposed to be proved, they are, on 
the part of the prosecution, these : 

That the defendant went up in the cars on the night of the 
9th of September, [the outbreak near Christiana being on the 
morning of the 11th,] as far as Penningtonville, arriving there 
about 2 o'clock in the morning of the 10th, that he was recog- 
nized there by one of the officers who had been employed by 
Mr. Gorsuch; and that when this officer afterwards proceeded 
on in a wagon, he saw a person whose dress appeared in the 
dim light to resemble the defendant’s, following the wagon for 
a time at a distance; that the defendant went after day-light 
on the morning of the 10th to the house of a witness, whom he 
did not know, some three miles from Parker’s house, saying 
that he had mistaken it for the house of another man, whom he 
wished to inform that he had come up in the cars with several 
men who were after slaves, and he requested the witness to let 
the slaves know; that he said one of the slaves was named Nel- 
son, and that the names of three others were ona paper that he 
had left at Christiana, but without saying with whom, or where 
the slaves were to be found ; that he parted with the witness to 
go back to the railroad ; and that he got into the cars about 9 
o'clock in the morning, and returned to Philadelphia; and that 
when arrested for treason some five days afterwards, he said to 
the officer who arrested him, in the hearing of the witness, an 
assistant officer, that he had conveyed the news to Christiana, 
and would do so again if he was at liberty, and that he consid- 
ered it his duty to do so. 

On the part of the defence, the defendant’s visit to Penning- 
tonville, was explained by the fact that he went there to de- 
mand payment of a note which was due to him from a colored 
person living there; and it was argued that the bearing of the 
officer at Penningtonville, as well as his imputed character, was 
such as to justify the suspicion that he was on an illicit errand ; 
that there having been anxieties and alarm for some weeks be- 
fore among the colored population of the neighborhood, in con- 
sequence of attempts made to kidnap free persons near them, 
some of which had been successful, as was proved, and the de- 
fendant being himself a colored man, he would naturally, and 
might lawfully desire, that what he had seen and what he sus- 
pected should be known to the parties endangered; and the 
officer who arrested him, who had made a minute at the time 
of the defendant’s language, swore that he spoke of kidnappers 
and kidnapping, and not of the reclamation of slaves. Besides 
this, the defendant has proved by several witnesses of standing 
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among us, that he has for many years been known as 2 merito- 
rious and law-biding man. 

If these are the facts, it will be for you to say, whether they 
establish any connection whatever between the defendant and 
the law-breakers at Parker’s house; and whether, if so, they 
establish a complicity on his part in any of the transactions 
that occurred there, any combination with the principal wrong- 
doers, any community of purpose and of plan. 

You are not to presume guilt; but if you have reasonable 
doubts, they are to make for the defendant. Onthe other hand 
you are not to require direct proof of that, which from its very 
character can only be reached by inference from attending cir- 
cumstances. The question of fact is for you, not for the Court 
to pass upon. I leave it with you, satisfied that you will render 
an honest and impartial verdict. 

Verdict not guilty. 


Supreme Court of Pennsylvania. 


Philadelphia Nisi Prius.—J. Gipson, presiding. 
KENDERDINE . PHELIN.* 


i. On a motion for a new trial on the ground of newly discovered evidence, the 
Court may order the new witnesses to be examined before a Commissioner, 
in order to enable it to judge of the merits of the application. ‘The affidavit 
in such case should contain the names of the witnesses, and the substance of 
what they are expected to prove. 

2. On this motion the Court will not inquire whether the newly discovered evi- 
dence might induce a jury to give a different verdict, but whether the legiti- 
mate effect of the evidence would be to require a different verdict. 

%. The utmost diligence must be exercised in finding witnesses who reside in 
the same county, for if the fact of diligence be doubtful, the motion for a 
new trial cannot prevail on the ground of newly discovered evidence. 

4, The Courts are strict in their exactions on motions upon the ground of new- 
ly discovered evidence, and the ground laid is examined with scrupulous care 
and attention. 


Grsson, J.—Rule for new Trial.—This was an action for 
loss of service of plaintiff's daughter, seduced by defendant.— 
The jury gave damages in $2,500. A rule of the Supreme 
Court of New York requires a motion for a new trial on the 


*This oase has gone to the Supreme Court on certificate from Nisi Prius. 
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ground of newly discovered evidence, to be heard, not on affi- 
davits only, but on an exhibition of the evidence itself as a part 
of the case, in order to enable the Court to judge from an in- 
spection of the whole, not only of the materiality of the evi- 
dence and its pertinency to the issue, but of the diligence of the 
party in seeking to discover and produce it. We have no pos- 
itive rule on the subject; but if the motion were determined on 
the affidavit of the unsuccessful party only, he would have pow- 
er to swear away a verdict which his testimony was incompetent 
to prevent. On the principle of Down vs. Morrell, 1 Hall, 
Rep. 382, I ordered the new witnesses to be examined 
before a commissioner, in the presence of the counsel, with 
liberty to cross-examine, and their depositions have put the 
case fully before me. 

Witnesses discovered after the filing of the affidavit, were 
also examined; and were their testimony even decisive of the 
merits, it would have to be laid out of the case as it now stands. 
Had the defendant moved to amend his affidavit, I would have 
allowed him to do so, though it is signally deficient in omitting 
the names of all the witnesses and the substance of what they 
were expected to prove. For this alone, the rule might be dis- 
charged. Such is the principle of Richardson vs. Backus, 2 
Johns. 59, and it rests on the sensible foundation, not only that 
an exposition of the ground of the party’s belief is a counter- 
check to his own swearing, but that it enables his antagonist on 
the principle of Williams vs. Baldwin, 18 Johns. 489, to attack 
the character of the proposed witnesses by depositions address- 
ed to the discretion of the court. But as no objection to the 
depositions has been made for the deficiency of the affidavits, I 
shall treat them as if they were all legitimately reference. And 
here, let me say in advance, that I do not consider the testimo- 
ny of any of the witnesses to be merely cumulative. 

The proof attempted at the trial, of the daughter’s inconti- 
nence and wantonness, was presentable only in mitigation of 
damages ; for it is certainly actionable to deprive a master of 
the services of his maid, however lewdshe may have been. Where 
however, a father sues ostensibly for loss of labor, but actually 
for the ruin of his daughter, anything to show that she had 
been ruined already, or that sh> was in a fair way to be so, 
seems to me proper to lessen the amount of the injury. Yet it 
seems strange that in Shamway vs. Fowler, 2 Johns. 425, new- 
ly discovered evidence of actual connexion was ruled to be in- 
competent to discredit the daughter who had been a witness; 
but why not to prove a distinct fact pertinent to the question 
of mitigation ? On the principle of Guyott vs. Butts, 4 Wend. 
579, I should have thought it competent to prove another act 
of connexion distinct from the one sworn to at the trial, be- 














AMERICAN LAW JOURNAL. 


{Kenderdine rv. Phelin. ] 


cause it would be new evidence of a new fact, certainly of the 
same stamp as the first, but independent of it, and equally per- 
tinent to the question of mitigation. 

Where evidence of similar, but not identical] acts leading to 
a particular conclusion of fact, was encountered by rebutting 
evidence at the trial, a court might properly give a party an 
opportunity to prove an additional fact, leading to the same 
conclusion by an undiscovered witness, not to strengthen the 
testimony of any previous witness, but to lead to the conclusion 
by proof of distinct and independent instances. But if uncon- 
tradicted evidence of exactly similar facts had been put forth 
before the jury, it could not be supposed that if the evidence of 
the new fact also had been put before them, it would have pro- 
duced a different verdict ; and if it would not, it would result 
that the party was not prejudiced by not having discovered it. 
New trials are not granted to give a party the benefit of an in- 
vigorated case ; but to give it the weight it may be supposed it 
would have had in the estimation of the jury, if the after dis- 
covered evidence had been produced. In the opinion express- 
ed in the Lessee of Ludlow vs. Park, 4 Ham. Ohio R. 5, it was 
said that in considering the motion, the Court will not inquire 
whether taking the newly discovered evidence in connexion with 
that exhibited on the trial, a jury might be induced to give a 
different verdict, but whether the legitimate effect of such evi- 
dence would be to require a different verdict. I should say, 
the question is not what verdict would another jury give, but 
what verdict would the jury who passed on the case have given. 
If there is good reason to suppose that the new evidence would 
have been inoperative, there can be no reason to suppose that 
the party was prejudiced by the absence of it. 

Now, in this case, there was uncontradicted evidence of in- 
decent familiarities with the daughter’s person ; and I am not 
to suppose that evidence of other instances of indecent famili- 
ty, would have produced a different result. Except in an over- 
whelming case of excessive damages, a court is not at liberty to 
give the losing party a second chance in an action for a person- 
al suit. Only one of the new witnesses speaks of actual incon- 
tinence; and on his testimony the fate of this motion must de- 
pend. At the trial but one witness swore to an instance of it ; 
but he was contradicted and discredited broadly and satisfacto- 
rily ; and it is impossible to say what would have been the re- 
sult had the witness now proposed been examined. 

But might he not have been produced by the exercise of ex- 
treme diligence ? The importance of his testimony was suggest- 
ed to the defendant six days before the testimony was closed— 
a period ample enough to hunt up a witness resident in the same 
city—yet he took no step himself to find out his whereabout, 
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nor did he take out a subpeena for him. Ife merely told the 
person who made the suggestion to find him if he could, and gave 
himself no further trouble about the matter. He ought to have 
put every means in his power in action. ‘ihat person whom I 
shall call the defendant’s agent, is the brother-in-law of the 
witness, who was a brakeman under him at the period material 
to the question. 

The residence of the witness’s mother, also in Philadelphia, 
was known to the agent ; yet he did not inquire of her for the 
residence of her son, because, as he says, he knew the mother 
had dropped her acquaintance with her son for the reason that 
he himself, and his wife, the witness’s sister, had dropped it, 
owing to the badness of his habits and character. Still, the 
mother might have been able to direct him to the residence of 
her son; for no mother ceases to watch over the wanderings 
of her child, however profligate. It was known that the wit- 
ness had shortly before kept the Excelsior Tavern, not a stone’s 
throw from the Court House. He had previously kept a public 
house at Eighth and Catharine streets. The agent went there. 
It was shut up. He inquired of persons at the corner as to the 
whereabouts of the witness. He inquired also of people about 
the Court House; and of those who frequented his own tavern. 
There was certainly no diligence in that. On the other hand, 
the witness swears that he had been a police officer, and was 
generally known to his fellows and the tip staves of the courts; 
and that he might easily have been found. Now the defendant 
was bound to make out a clear case of active diligence ; for if 
he left the fact doubtful, he was bound to know that his motion 
could not prevail. 

There is another circumstance proper for the discretion of a 
judge: it is the character of the witness drawn by himself and 
his connexions. Without ability to read, and consequently, 
without moral or religious training, he was put aboard of a man 
of-war at the age of eleven, and with the few intermissions 
since, has followed the sea. In these he has successively been 
a brake-man, a bar-keeper, a tavern-keeper, and the keeper of 
# sailor’s boarding-house. Ile left the country, at one time, to 
evade arrest on a warrant for a fireman’s riot ; and his mother 
and brother-in-law have broken off their connexion with him. 
This is not all. He has volunteered [for he could not be com- 
pelled] to blacken the memory of a woman in her grave, by ex- 
posing her infirmities and her favors to him. And on what 
consideration? To serve a man scarce known to him. What 
respect ought a jury to pay to the testimony of such a witness ¢ 
In the Lessee of Ludlow vs. Clark, already quoted, it was said, 
“In the trial of issues of fact, the Court judge of the compe- 
tency, the jury of the credibility and effect of the testimony ; 
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but after verdict, when the motion for a new trial is considered, 
the Court judge, not only of the competency, but of the credi- 
bility and effect of the testimony.” Onthat ground alone, I 
would hesitate to grant a new trial. 

The Courts have become strict in their exactions on motions 
like the present. The ground laid is examined with scrupulous 
care, not only because it is dangerous but because it would give 
two chances toone. Ina case like the present, in which nearly 
a hundred witnesses have been already examined, and about 
which the whole country-side knows something, there would be 
no end of new trials if the verdict were set aside as often as a 
new witness were hunted up. Extreme strictness may bear hard 
in particular cases—and this may be one of them—but, as was 
said by Mr. President Rush, in Aubel vs. Ealer, 2 Binney, 582 
in note—“ it is infinitely better that a single person should suf- 
fer mischief, than that every man should have it in his power 
by keeping back part of his evidence, and then swearing that 
it was mislaid, to destroy verdicts and introduce new trials at 
his pleasure.” 

The principle isa sound one, and there is nothing in the case 
before me to make it an exception. 

Rule discharged. 


District Court of Philadelphia County. 


Rule to set aside Sheriff's Appraisement. 
SLEEPER v. NICHOLSON. 


The Court may set aside the Sheriff’s appraisement made under the act of 
April 9, 1849, commonly called the $300 Exemption Law, where the ap- 
praisement is much below the market value. 


Opinion per Suarswoop, P. J.—This is a case under the act 
of 9th April, 1849, the $300 Exemption Law. Upon the de- 
positions submitted, we have no doubt that the appraisement is 
so much below the real market value of the property, that it 
would be highly unjust to the plaintiff to allow it to stand. We 
have held the subject under advisement, because this is the first 
case in which the interference of the Court has been invoked 
to set aside the appraisement. Upon full reflection, we cannot 
doubt the power of the Court to protect the rights of its suitors, 
and prevent them from being baffled in recovering the fruits of 
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their judgment by a partial and unjust appraisement of goods 
elected by the defendant to be retained under the act. All 
analogy is in favor of the exercise of such a power. Inquests 
of condemnation have always been subject to the supervision of 
the courts, and it would be too much to claim for the in- 
quest of three men, exemption from the power exercised by 
the court over the verdict of twelve men in a trial publicly con- 
ducted under the superintendence of one of the members of the 
court. The only doubt suggested to our minds has been wheth- 
er the court could take cognizance of the appraisement until 
certified of the fact by the return of the Sheriff. But if we 
were obliged to wait for that, the goods appraised would, in 
many instances, be beyond our reach. The lien of the execu- 
tion would be gone, and the wrong, in a majority of cases, 
would be irremediable. The court may interfere in cases some- 
what similar, and on similar grounds, in setting aside Sheriffs’ 
sales, in discharging on common bail, and other cases, before 
they are advised of the Sheriffs’ proceedings by a formal re- 
turn. 
Rule absolute. 


In the Circuit Court of the United States. 
For the Maryland District. 


Before GLENN, District Judge, (the Chief Justice being absent at the Supreme 
Court. ) 


WINANS v. DENMEADS. 


This was an action on a patent for a coal car. The plaintiff 
by his patent declared the principle of his invention to be the 
making of the car-body in the lower part in the form of a frus- 
trum of a cone, that form securing an equal pressure of the load 
in all parts, and by its diminishing proportions allowing it to 
pass through the truck frame so as to lower the centre of 

ravity. 

The defendants had made car-bodies in the form a frustrum 
of an odagonal pyramid, and they were alleged to have thereby 
infringed the patent of the plaintiff, as the pyramid acted on 
the same principle with, though not altogether as well as, the 
cone. 

The Court decided, after a full argument, that the plaintiff 
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had by his patent restricted himself to the particular form of 
car-body there described, and was consequently not entitled to 
recover. 

J. H. B. Latrobe, for plaintiff. 

J. Mason Campbell, for defendant. 


New York Court of Appeals.—April 16, 1852. 
NOTES OF DECISIONS. 


James White vs. John Coatsworth.—Where, on summary 
proceedings by a landlord to remove a tenant on the ground of 
non-payment of rent, the question is raised and passed upon 
whether there was rent in arrear, it is determined as between 
those parties, and in an action afterwards brought by the land- 
lord to recover the identical rent, the adjudication on those 
points in the summary proceedings is conclusive, and is a bar 
to any recovery of such rent, on the ground that the question 
has been already adjusted by a competent tribunal, and is con- 
clusive upon the parties to it. 

Judgment of Supreme Court affirmed, with costs. 


Opinions by Ruggles, Ch. J., and Edmonds, J. 


Charles H. Merrit, Ex’r. &c., vs. John F. Seaman and oth- 
ers.—In an action brought by an executor, as such, a set-off 
pleaded as against him personally, and not as against him as 
executor, nor against him as testator, is not admissible. 

And where judgment is rendered against the estate for a set 
off, pleaded as against the plaintiff personally, and not as exe- 
cutor, it will be reversed. 

Judgment of Supreme Court reversed, and report of referee 
set aside, and a new trial awarded. Costs to abide the event. 

Opinions by Gardner, Gridley and Edmonds, JJ. 


Abraham B. Hasbrouck and others vs. Ezekiel 8. Elting and 
others.—So much of the decree of the Supreme Court and of 
the Vice-Chancellor as respects the conveyance of the life es- 
tate of Solomon V. Elting, to Abraham V.N. Elting, in the 38 
acre lot, reversed, and the conveyance declared fraudulent and 
void, as against the creditors of Solomon V. Klting. The resi- 
due of the decree of the Supreme Court affirmed, with costs. 

Opinions by Jewett and Johnson, JJ. 


Benjamin Frees vs. David Ford, jr: The Same vs. The Same 
and J. C. Ford.—The enactments of the Judiciary Act confer- 
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ring jurisdiction in civil suits on the County Courts are consti- 
tutional. The term “special cases,”’ as used in the constitu- 
tion in reference to the jurisdiction of those courts, does not 
mean only those proceedings which, under our statutes, have 
obtained a technical name of “special proceeding,” but such 
cases as the Legislature may specify, contradistinguished from 
general jurisdiction. 

But the record not showing that the County Court had juris- 
diction of the person of the defendants by reason of their re- 
sidence in the county ; for that reason 

Judgment of Supreme Court reversed, and judgment render- 
ed for defendants, with costs of the court below. 

Opinions by Johnson, Weller and Edmonds, JJ. 


Samuel O. Vanderpoel, Rec’r. vs. John J. Van Valkenburgh 
and A. P. Van Alstyne.—The judgment of the Surrogate, ad- 
mitting a will to probate, is conclusive upon the parties to the 
proceeding, and those claiming under them, and cannot be ques- 
tioned in a collateral action. 

Judgment of Supreme Court affirmed, with costs. 

Opinions by Edmonds and Gardiner, JJ. 


Daniel Young vs. Abram Mudge, Ex’r., &.—Where on the 
sale of personal property it is agreed that the vendee, if on 
trial he should not find the article to answer his purpose, might 
within a certain time, re-convey it to the vendor, and receive 
back the price he paid, the vendee within the specified time ex- 
ecuted a re-conveyance, which the vendor accepted, such accept- 
ance is a waiver by the vendor of the condition on which the 
right of recovery was founded. 

And the articles in such re-conveyance bind the vendor, where 
he accepted the paper without any objection as to their ac- 
curacy. 

And especially where in the complaint it was averred that 
those recitals were true, and a demurrer is interposed, which ad- 
mits the truth of the averment. 

Judgment of the Supreme Court reversed, and judgment ren- 
dered for plaintiff on the demurrer, with costs of the court 
below. 

Opinions by Watson and Jewett, JJ. 

John P. Adams vs. Saratoga and Washington Railroad Com- 

any.—Where on the trial of an action of ejectment against the 
defendants who claim title under certain special proceedings 
pursuant to the statutes providing for the appraisal, before a 
county judge, of private property taken for the use of the road, 
the record of those proceedings is given in evidence, it is not 
conclusive against the other party, and evidence tending to 
show a want of jurisdiction was improperly excluded. 
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And though the offer of the evidence may have been too 
broad, that is not available on review, when the ground of the 
exclusion of it rested and was put solely upon the conclusive- 
ness of the record. 

Judgment of Supreme Court reversed, and a new trial award- 
ed. Costs to abide the event. 

Opinions by Gridley. J., and Ruggles, Ch. J. 


The Bank of Poughkeepsie vs. Jonas Hasbrouck.—Where a 
note against a deceased person had been transferred to the 
plaintiffs during his life-time and was held by them, during the 
administration on his estate, and the administrator, without ex- 
acting the production of the note, pays the amount thereof to 
the original payee, and on the final distribution before the Sur- 
rogate, presents it as a claim of his own, and has it allowed and 
paid to him as a creditor, he is liable for money had and re- 
ceived to the real holder of the note. 

And the decree of the Surrogate on such distribution, though 
made after due publication of notice to creditors, is not conclu- 
sive as to the ownership of the debt between the real owner and 
him who has thus illegally obtained payment of them, but that 
question may be raised and determined in another action. 

Judgment of Supreme Court reversed, and the report of the 
referee confirmed, with costs of the court below. 

Opinions by Welles and Johnson, JJ. Ruggles, Ch. J., be- 
ing interested, gave no opinion. 

The City of Oswego vs. The Oswego Canal Company.—A 
dedication of land to the use of the public as a highway, does 
not of itself create a highway with all the duties and privileges 
of a public way. It may convey to individual owners of adja- 
cent property a right of way for themselves, and also a right 
that others may be permitted to use it as a public highway, but 
it does not thence follow that it is a public highway chargeable 
upon the Commissioners of Highways as one which they are 
bound to maintain and keep in order. 

In this case, the streets which pass over the canal of the de- 
fendants, were not public highways at the time they built their 
canal, nor until afterwards, and therefore they were not bound 
to maintain bridges for the purpose of continuing said streets 
over the canal. 

Judgment of Supreme Court affirmed with costs. 

Opinions by Ruggles, Ch. J., and Edmonds, J. 


The Chatauque Co. Bank vs. William D. White.—On a bill 
filed against a debtor aud his assignees under a voluntary as- 
signment to set the same aside as fraudulent, an assignment to 
a receiver by order of the court conveys all the estate and title 
of the debtor, and not merely a power to take charge of and 
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preserve the lands of which the debtor was seized at the time 
of the assignment, and consequently had no estate or interest 
in the land on which a judgment subsequently recovered, could 
attach. 

In such a case, the court have power to decree a sale of the 
land, by the receiver in that suit, and it is not necessary that 
the creditor should be driven to his execution at law, or that 
he should first procure an execution to be returned unsatisfied. 

‘Judgment of the Supreme Court reversed, and decree of the 
Vice-Chancellor affirmed with costs in the court below. 


Opinion by Gardner, J. 


William S. Sears vs. John Shafer and others.—On a devise 
apparently for life only, with remainder to the devisee’s chil- 
dren, but in reality in fee in the devisee, where, in infirm health 
and expecting the speedy approach of death, and in ignorance 
of her real rights under the will, the devisee conveyed all her 
real estate to her brothers, at their instigation, and who had 
always condncted her business for her, and thereby disinherited 
her own children, it was held that the conveyance was obtained 
from her by undue influence, and was void. 

Judgment of Supreme Court reversed, and decree of Special 
Term affirmed, with costs in the court below. 

Opinions by Gridley, J., and Ruggles, Ch. J. 


George Truscott vs. Rufus H. King.—A judgment or mort- 
gage taken to secure future advances 1s good until actual notice 
be given of a subsequent incumbrance ; merely docketing or re- 
cording the subsequent incumbrance is not notice to the prior 
incumbrancer. 

Such mortgage or judgment for future advances, to be good 
against an intervening incumbrance, must upon the record give 
all the requisite information as to the extent and certainty of 
the contract, so that the junior creditor may, by inspection of 
the record, and by common prudence and ordinary diligence, be 
able to ascertain the extent of the incumbrance and the amount 
of advances which it is intended to secure. 

Decree of Supreme Court and of Vice-Chancellor reversed, 
and judgment for plaintiff according to the prayer of the bill, 
with costs in the court below. 

Opinions by Edmonds, Jewett and Gardiner, JJ. 


Sylvanus P. Germain vs. Garret Dennison.—In a suit against 
the endorser of a note, by a holder to whom it was transferred 
after maturity, it is competent evidence for the defendant to 
introduce the pass book of the maker with the bank, to show 
payment of the note by him, and also the books of the bank for 
the same purpose; such evidence not being merely the declara- 
tions of the holder of a note, while in his possession, but acts of 
parties competent to discharge it, showing its discharge. 
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Report of referee set aside, and new trial granted. Costs 
to abide the event. 

Opinion by Ruggles, Ch. J. Edmonds, J., being related, 
expressed no opinion. 


Frederick P. James vs. Alexander Chalmers.—An order of 
the court below refusing to stay proceedings until the determi- 
nation of another controversy involving the same question is 
not a proper subject of review in this court. 

The possession of a promissory note by the plaintiff is prima 
facie evidence of his ownership, and although his ownership is 
denied by the pleadings, he need not give any other evidence 
but possession until his title is in some manner impeached. 

A former holder of the note, who has transferred it without 
recourse or guaranty, is a competent witness for the plaintiff. 

The declarations of the former holder, made while he was 
such holder, are not competent evidence against the present 
owner, to whom it has been transferred in good faith. 

Judgment affirmed, with costs. 

Opinions by Watson, Welles and Jewett, JJ. 


William C. Pierpont vs. Frederick J. Barnard.—Where a 
contract for the sale of land stipulated that the bargainee should 
not cut any timber upon the land without the written consent 
of the bargainor, it is competent for the parties to change the 
contract by parol, and a parol license to cut timber would be 
good, and would convey to the bargainee the title to the tim- 
ber cut pursuant to such permission. 

Judgment of Supreme Court reversed and new trial award- 
ed; costs to abide the event. 

Opinions by Welles, Jewett, Gridley and Edmonds, JJ. 


Jacob Carpenter vs. Stephen Hayne.—Where parties have 
come to a conclusion as to the terms of an agreement, and have 
directed them to be reduced to writing for the future signature 
of the parties, and they have never signed the writing, owing 
toa disagreement as to some of the terms, the writing is not 
competent evidence to show the agreement. 

A refusal of a referee to adjourn the hearing before him, 
where it is a matter resting in his discretion, will not be re- 
viewed on appeal. 

Judgment affirmed, with costs. 

Opinion by Johnson, J. 


Erastus Smith, assignee, vs. Stephen J. Brinkerhoff.—A debt- 
or to a bankrupt, who, after the presentation of the petition in 
the bankruptcy, purchases a demand against the bankrupt, can- 
not, in an action brought against him by the assignee in bank- 
ruptcy, set off the same, not so much because of the relation of 
the right of the assignee back to the act of bankruptcy, as be- 
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cause under the statute of set-off the bankrupt and the debtor 
were never indebted to each other, and had not demands against 
each other arising on contracts. 

And because, to allow a set-off under such circumstances, 
would be a fraud upon the equality designed by the bankrupt 
law. 

Judgment affirmed, with costs. 

Opinions by Edmonds and Gardiner, JJ. 


George B. Morehead vs. Frederick Hollister.—Upon the cer- 
tiorari provided by 2 Rev. Stat. 49, § 47, concerning general 
provisions in cases of insolvency, the Supreme Court has power 
to examine and correct any erroneous decision of the officer a 
quo, upon a question of law, and the power of that court is not 
limited to the mere question of the jurisdiction of the inferior 
tribunal and the regularity of the proceedings before him. 

Judgment of the Supreme Court reversed, and proceedings 
before, and the discharge granted by the county judge, annulled 
with costs. 

Opinions by Gardiner, Edmonds and Gridley, JJ. 


Simon P. Huff vs. James G. Bennet.—Though a witness must 
testify as to his own knowledge and recollection, yet he may 
refer to entries or papers made at the time, for the purpose of 
refreshing his recollection. 

The notes of a judge, as to what was testified to by a witness 
before him, cannot be read to the jury as evidence, where the 
judge testified that he did not know that his minutes were cor- 
rect, and had not intended to keep full and accurate minutes of 
the testimony. 

Judgment affirmed, with costs. 


Opinions by Jewett and Welles, JJ. 


Adrain Van Gieson vs. Cornelius Van Gieson, &c.—In an ac- 
tion on a promissory note, an answer averring payment is not 
pleading new matter, which it is necessary to controvert, for it 
is merely taking issue on a material averment of a breach of 
the contract. 

An issue is joined when there is a direct affirmation and de- 
nial of the fact in dispute, and it makes no difference whether 
the affirmative or the negative is first averred. 


In an action on a promissory note, the plaintiff must prove, 
1st. The identity of the note; 2nd. His interest in it; 3d. 
That defendant is a party to it; and 4th. That defendant has 
not performed his contract. The possession of the note by the 
plaintiff is prima facie evidence that it is not paid, and an aver- 
ment of payment is not therefore new matter, but merely in 
denial of a material allegation in the complaint. 

Judgment affirmed, with costs. 


Opinions by Johnson and Edmonds, JJ. 














AMERICAN LAW JOURNAL. 505 


{New York Court of Appeals. } 


Lyman Gibson vs. Josias Pennington.—In a bill for specific 
performance, where the plaintiff is entitled to relief prayed for, 
and the defendant is unable to convey according to the agree- 
ment, by reason of his not having any title to the land he con- 
tracted to sell, the relief granted will be that the vendor return 
the purchase money with interest. 


The objection that the vendor had not a title at the time of 
making the contract, and that that was then known to the pur- 
chaser, though it might be a good defence, cannot be available 
where it is not set up in the answer. 


Where one of two innocent persons must suffer by the mis- 
conduct of a third, the loss must fall upon him who by placing 
confidence has caused the third person to commit the wrong 
complained of. 


Judgment affirmed, as to all except the costs of the defend- 
ants, Mayer and Glen, and as to that reversed, and their costs 
to be paid by the plaintiff, without costs to either party in this 
court. 

Opinions by Edmonds, Gardiner and Gridley, JJ. 

William Newton vs. James B. Harris.—The finding of a re- 
feree on the questions, whether the plaintiff had performed his 
contract, and whether performance had been waived, will not 
be reviewed in this court on appeal from the judgment of the 
Supreme Court affirming the report of the referee, because they 
are questions of faot only. 


A witness can be contradicted by proof, that on another oc- 
casion he had given a different statement, where he has been 
first examined on the subject, and his attention called to the 
time and place, and circumstances under which it is alleged he 
has made such statement, and where such other statement is 
not collateral. 

Judgment reversed and new trial granted ; costs to abide the 
event. 

Opinions by Watson, J. and Ruggles, Ch. J. 

Seth C. Jones vs. Philo Osgood.—An exception to the charge 
of the judge in the form of an exception “‘ to the whole of the 
charge as given, and to each part of it,” is too broad, if there 
is any part of the charge correct. An exception in that form 
can be available only, when every part of the charge is wrong. 


It is the province of an exception to the ruling of a judge on 
the trial, to call his attention directly to the objectionable part, 
so that he may, if there be error, correct it at once, and direct 
the attention of the other party to errors which may be supplied 
or waived by him on the trial. 


An exception toa “whole charge” is too broad, unless it is 
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ull wrong, and the addition of the words “ and each part of it,” 
makes no difference. 

Judgment affirmed, with costs. 

Opinions by Gridley and Johnson, JJ. 

Franklin E. Corwin, &c. vs. Jabez Corwin.—A conveyance 
of land from the owner to his son-in-law, in consideration of love 
and affection, is not good as a bargain and sale, for want of a 
pecuniary consideration ; nor as a covenant to stand seized, for 
the want of the relation of blood, or marriage between the par- 
ties to the deed, necessary to support such a covenant. 

The son-in-law is not of the blood of the grantor, nor does 
the relation of marriage exist between them in such manner as 
to support the deed. 

An answer which sets up a conveyance to the grantee, and 
avers that the grantee has been in possession from about the 
date of the deed for more than twenty years, does not establish 
an adverse possession, for want of the averment that he enter- 
ed under the deed, or occupied claiming title. 

The uncertainty in such a pleading may be amended in the 
court below, after remittitur, but cannot be corrected in this 
court. 

Judgment of Supreme Court reversed, and judgment given 
for defendant on the demurrer. 

Opinions by Welles, J., and Ruggles, Ch. J. 


John Johnson vs. Thomas Taber.—On a complaint filed to 
correct a mistake in a deed in the description of the premises 
conveyed, where such description was taken from a map which 
both parties supposed to be in conformity with a previous view, 
the mistake will be corrected, because the sale was in fact from 
a practical location. 

Judgment affirmed, with modifications. 

Opinions by Gardiner and Welles, JJ. 


Caleb B. Crosby vs. Bradford 8. Wood.—A satisfaction 
piece of a judgment duly executed by the plaintiff and trans- 
mitted to a third person to be used and delivered on certain con- 
ditions, not complied with, and which comes into the possession 
of the debtor without the knowledge or consent of the creditor, 
is not good even as to third parties, unless they have given 
credit or done some act injurious to themselves upon the strength 
of it. 

In this case the subsequent mortgagees obtained no equities 
superior to the judgment, because they knew of the conditions 
on which the satisfaction piece was executed and was to be de- 
livered, and which had not been performed. 

Judgment affirmed, with costs. 


Opinion by Johnson, J. 














AMERICAN LAW JOURNAL. 507 


[New York Court of Appeals. ] 


Moses Campbell, Ex’r., &c., vs. John G. Campbell, &e.—On 
an appeal from the Surrogate in the matter of the final settle- 
ment of an executor’s accounts, it not appearing that his judg- 
ment was not warranted by the facts of the case, it will not be 
disturbed on appeal, even though the judges of the appellate 
court might have arrived at a different conclusion on the facts. 

The costs of the proceedings below, though in a measure, in 
the discretion of the Surrogate, are nevertheless, under our 
statute, the subject of an appeal. 

But it not appearing that any error in law has been commit- 
ted in that respect, this court will not review the exercise of 
that discretion. 

Judgment affirmed, with costs. 


Opinions by Jewett and Gridley, JJ. 


Joseph Watkins vs. Amos Hewitt.—A division line between 
two farms, acquiesced in for forty years, and possession held by 
both parties agreeable to it, for that period of time, in conclu- 
sive on both parties, and cannot be disturbed. 

An agreement to have the true line run out, and the employ- 
ment of a surveyor to do so, does not affect the title established 
by such acquiescence, where, before the line is run out and an 
award made as to its location, one of the parties withdrew his 
consent thereto, and refused to have the old line disturbed. 

An exception to a whole charge is too broad to be of any 
avail, where any part of it is right; and the cbjection cannot 
be taken in this court, that the pleadings showed the facts to 
be different from what they appeared to be on the trial, unless 
the attention of the court was called on the trial to the plead- 
ings. 

Judgment affirmed, with costs. 

Opinion by Gridley, J. 


George W. Niles vs. The People.—A caption to an indict- 
ment is no part of it, and a mistake in it is no error so long as 
it shows that the court trying the cause had jurisdiction. 

It is not error in the judgment, to award that the prisoner be 
imprisoned at hard labor, for though the statute designates im- 
prisonment as the punishment, it also affixes hard labor as a 
consequence and part of the punishment, and it is not error so 
to state in the judgment. 

Where it has been found by the verdict that the false pre- 
tences charged were such as were likely to deceive a person of 
ordinary sagacity, a defective mode of stating them in the in- 
dictment will be thereby cured where they appear by implica- 
tion, even if they were so stated as to be bad on demurrer. 

Evidence of similar offences committed at other times is in 
such case competent to show the criminal intention. 
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Defects in criminal cases as well as civil, merely in matters 
of form, not affecting the merits, are cured by the verdict. 

Judgment affirmed. 

Opinion by Gridley, J. 

Stephen Van Rensselaer vs.'James Kidd.—Where the sheriff 
in executing a warrant which is in the nature of an execution 
against the property, levies and collects the money after the 
return day, and after the power of the warrant has been spent 
by the lapse of time, the person who issues the warrant is not 
liable for such levy, where he has done no more than merely to 
put the warrant into the sheriff’s hands, and has not directed 
him to do any act after the return day. 

His merely receiving the avails from the sheriff on his return- 
ing the process, does not make him liable for the illegal act of 
the sheriff. 

Judgment affirmed, with costs. 

Opinion by Welles, J. 

Elam C. Bliss vs. Safe, Sweet, and others.—Though specific 
performance in equity is a matter resting in discretion, it is so 
where there are circumstances of suspicion attending the transac- 
tion, not amounting to fraud, or where the bargain, though not 
contrary to law, is unconscientious; but where the contract is 
fair and founded on a valuable consideration, and the complain- 
ant has shown an intention, in good faith, to execute it, a spe- 
cific performance is as much a matter of right as the enforce- 
ment of the execution of a trust. 

Where no time is fixed in an agreement for its performance, 
it must be executed in a reasonable time ; and though the par- 
ties verbally fixed a day therefor, an omission to perform on 
that day will not vitiate the contract, if the delay was reasona- 
ble and the party was ready to perform in a reasonable time. 

Judgment of Supreme Court affirmed, with costs. 

Opinions by Gardiner and Watson, JJ. 


Powers and Wyckoff, Trustees, &c., vs. Teunis J. Bergen.— 
The Legislature have no power to authorize u grant or convey- 
ance of one man’s property, without his consent, to another, on 
pretence of a sale of it, except for a public use. 

Therefore, an act of the Lexislature, authorizing trustees, 
who under a valid will are seized of the title to an estate in 
lands, which they held in trust for one person for life, with re- 
mainder over to others, to sell the whole estate, the remainder 
as well as the life interest, without the consent of the remainder 
over, is void. 

Judgment of Supreme Court reversed, with costs in the 
court below. 

Opinions by Jewett and Johnson, JJ. 
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Dan. Pew vs. Benjamin Pew.—In an action for specific per- 
formance, it is no defence that the plaintiff has contracted to 
sell the premises to a third person, and has agreed, without the 
concurrence of the defendant to obtain a conveyance direct from 
the defendant to the plaintiff’s vendee. 

And in such case, it is competent for the plaintiff and his 
vendee to alter their contract, and provide for the deeds being 
given to the plaintiff, and by him to his vendee, although the 
defendant has acted upon the faith of the original contract, 
where he has done so without the concurrence or connivance of 
the plaintiff. 

Judgment affirmed, with costs. 

Opinions by Welles and Edmonds, JJ. 


Helen M. White vs. Aaron Parker.—Receipt given by a 
guardian specifying that he has received a certain sum as mo- 
ney belonging to his ward’s estate, is explainable by parol evi- 
dence. 

And where it appeared that what was thus received by the 
guardian was not money but land contracts, nominally valued 
at the sum mentioned in the receipt, the guardian was held lia- 
ble only for their actual and not for their nominal value. 

Judgment affirmed, with costs. 


Opinions by Watson and Gardiner, JJ. 


Miles Corvill vs. Hill & Sandford.—Where a party had sold 
a quantity of lumber, but it was agreed that the title should re- 
main in him until he was paid and it was shipped to market, a 
bill of lading was taken in his name, and the consignee was di- 
rected to sell it as his property, he can maintain trover for the 
lumber against the consignee who sold it and passed it to the 
creditor of the vendee in his account with him. 

In such case, it was not error for the judge on the trial to 
charge the jury that the foregoing facts together with a demand 
and refusal to pay over the avails, were evidence of a conver- 
sion by the consignees. 

The amount to be recovered in such case is the value of the 
property at the place where it had been sold, deducting the ex- 
penses which had been necessarily paid by the consignee. 

Judgment affirmed, with costs. 

Opinions by Gridley and Gardiner, JJ. 


Cyrus W. Field vs. Mayor, &c., of New York.—An assign- 
ment of an unexecuted contract for services to be performed 
and goods to be delivered, will be recognized in equity as trans- 
ferring the interest in it to the assignee, and a suit in his name 
to enforce payment under it will be sustained. 

Where several distinct parts of such an agreement have been 
assigned to different persons, the remedy is peculiarly in equity, 
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for only there could all the parties in interest be brought in, and 
because at law no one of the several assignees could be obliged 
to enforce the contract for the benefit of the others. 


Notice to the comptroller of the city of New York is notice 
to the corporation, because he is its financial officer, and is the 
head of the department to which the claim properly attaches, 
and by whom the contract is to be performed on the part of the 
corporation. 

Judgment affirmed, with costs. 

Opinion by Welles, J. 


Hiram W. Warner and others vs. Oliver Lee, President, Xe. 
—Where the holder of a note had left it for collection with a 
city banker, who had transmitted it to their correspondent, in 
the country for the same purpose, by whom it was collected, 
without notice as to the true ownership of the note, the country 
correspondent has no right to retain the avails in payment of a 
precedent debt owing to him from the city banker as against 
the true owner, where no advance had been made by him on 
the strength of it. 

Judgment affirmed, with costs. 

Opinions by Ruggles, Ch. J., and Johnson, J. 


Eliza Hone vs. William Kent, Ex’r.—The devise in the testa- 
tor’s will of his ‘ unsold Commentaries on hand,’’ does not pass 
the interest in an edition not printed or published at the testa- 
tor’s death, but only contracted and partly in type at that time, 
but such edition passes under a clause in the will expressly de- 
vising to the respondent, William Kent, the testator’s Com- 
mentaries, with the right of renewal, and all other rights and 
privileges appertaining to the copy-right. 

Judgment reversed, and report of referee confirmed, with 
costs. 

Opinion by Jewett, J. 


Lucius E. Bulkley vs. Eugene Kettletas, &e.—In an action 
for malicious prosecution, it is the province of the court, and 
not of the jury, to determine whether there was probable cause 
for the prosecution. The court may submit to the jury to de- 
termine what are the facts, but it must instruct the jury wheth- 
er the facts as found do or do not establish the want of proba- 
ble cause. It is error for the court when requested to rule that 
the plaintiff had failed to show want of probable cause, to de- 
cide that that was a question for the jury. So, too, it was 
error for the court to charge the jury that it remained for them 
to determine on the facts and circumstances proved in evidence 
whether they do or do not establish a want of reasonable or 
probable cause. 
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Judgment of Superior Court reversed and new trial award- 
ed; costs to abide the event. 
Opinions by Johnson and Gridley, JJ. 


William G. Sands vs. William T. Church and Patty Daily.— 
Where mortgaged premises are conveyed subject to a mortga- 
gee, and the grantee takes them by a deed expressly declaring 
them liable to the payment thereof, such grantee cannot, in suit 
to foreclose the mortgage, set up a defence of usury as between 
the mortgagor and mortgagee, the mortgagor having suffered 
judgment thereon to be taken against him, and having thereby 
as well as by the terms of his grant waived the defence and 
bound his grantee by the waiver. 

Where an exception is so vague that this court cannot deter- 
mine whether it is to the award of judgment or to the manner 
of giving it, it will be disregarded as too general ; the office of 
an exception being to enable the judge on the trial to know and 
correct, if he desires, his ruling on the precise point com- 
plained of. 

Judgment affirmed, with costs. 

Opinions by Edmonds, J., and Ruggles, Ch. J. 


James Moore vs. John J. Westervelt, Sh’f.—The provision 
of the amended code of 1851, allowing appeals to this court 
from orders granting a new trial, does not include new trials 
upon a case made involving questions of fact, but only where 
questions of law are involved in such order. 

Motion to dismiss the appeal granted, with costs. 

Opinion by Gridley, J. 

Genin & Lockwood vs. Ray Tomkins.—The provision of the 
code allowing an appeal to this court from a final order affect- 
ing a substantial right made in a special proceeding, or upon a 
summary application in an action after judgment, does not in- 
clude an order granting or refusing a provisional remedy, nor 
an order yacating or refusing to vacate such provisional remedy. 

The provisional remedies specified in the code are not the 
special proceedings therein mentioned. 

Motion to dismiss the appeal granted, with costs. 


James Gordon Bennett vs. Amor J. Williamson.—Where. in 
an action on a libel, the words used are equivocal, and yet, in 
one sense, are capable of being understood in a libellous sense, 
it is the province of the jury, and not of the court, to pass upon 
the meaning and intent of the words. 

Judgment of Superior Court reversed. 


Jacob T. Walden ve. John R. Murray and others.—On a 
question of fact, namely, whether a release had been obtained 
by fraudulent representations, or a fraudulent concealment of 
material facts, this court will not reverse or disturb the judg- 
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ment of the Supreme Court, where it is even a doubtful ques- 
tion, and not without clear and satisfactory evidence of palpa- 
ble error. 

Judgment affirmed, with costs. 

Wells vs. Danforth.—A party against whom a judgment has 
been rendered in the court below is not prevented from appeal- 
ing by the fact that he has paid the judgment, unless such pay- 
ment was by way of compromise and agreement to settle the 
controversy. 

Motion to dismiss appeal denied, with costs. 

Woolen Manufacturing Company vs. Townsend.—The time 
for appealing to this court begins to run from the time the de- 
cree appealed from shall be entered, and not from the time of 
its enrollment. 

Motion to dismiss appeal granted, with costs. 


Colie vs. Brown.—An appeal from a judgment on a report 
of referees, there not being in the record any statement of facts 
as found by the court below, nor any bill of exceptions, but sim- 
ply a case setting forth all the evidence given on the trial, for 
that reason, 


Motion to dismiss appeal granted, with costs. 
[Evening Post. 





Eastern District. 





Supreme Court of Penn’‘a. 


Error to the Common Pleas of Phil’a County, Jan. 26, 1852. 
LEWIS rv. JONES. 


1. As between landlord and tenant, manure made on a farm let for agricultur- 
al purposes, is attached to the freehold and the rules of good husbandry re- 
quire that it should not be removed from off the land by the away-going ten- 
ant. 

2. The fact that some portion of the manure is made from hay and grain pur- 
chased from others, so long as the manure thus made is commingled with 
that made from the produce of the farm, does not vary the rule ; it is simply 
a confusion of goods and cannot aid him who causes it. 


The opinion of the Court was delivered by Lewis, J. 


This case is characterised by a circumstance which whenever 
it occurs, (whether the result of intention, or inadvertance,) 
does injustice to the Court below, and tends to mislead the tri- 
bunal of review in its final devision. Every assignment of er- 
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ror, in the record before us, consists of mis-statements of facts, 
in relation to the charge of the Court below. The record falsi- 
fies the allegations contained in the assignments of error; and 
we might therefore, very properly affirm the judgment, because 
the instructions complained of were not in fact given. 

But it appears by the record that two questions of import- 
ance to the agricultural interests of the country have been de- 
cided by the Court of Common Pleas, and we therefore proceed 
to inquire whether any error has been committed in their solu- 
tion. 

The Court instructed the jury that if they believed ‘ that the 
defendant was the tenant of the plaintiff, and rented the land of 
him for far ming purposes, and the manure was made upon the 
Jand in the ordinary course of farming, and was heaped up in 
the yard, and the defendant, about the time his lease was to 
expire, took the manure (now the subject of controversy,) and 
hauled it away without the consent of the plaintiff, when there 
was no authooity given by the lease for him to do so, the action 
can be sustained, and the plaintiff will be entitled to recover the 
value of the manure that was in this manner taken and carried 
away.” 

It is implied, from the letting of a farm for agricultural pur- 
poses, that the tenants will cultivate the land according to the 
rules of good husbandry. This is as much a part of the con- 
tract, as ‘that he shall deliver up possession at the end of the 
term, or that he shall do no waste. If the manure which is 
made by the feeding and bedding of his stock on the premises, 
according to the usual course of husbandry, is to be disposed of 
and carried to another farm, it only creates a necessity for the 
purchase of other fertilizing materials to keep the land in good 
order for the production of crops. This must be done at expense 
of money in the purchase, and time and labor in hauling it from 
a distance. 

If every tenant were to adopt the practice of selling the ma- 
nure, much time and labor would be unnecessarily expended in 
transporting it from place to place; when, for all general pur- 
poses, the interests of landlord and tenant would be much bet- 
ter promoted by the application of the manure to the farm on 
which it was made. But a large proportion of farms are owned 
by widows and orphan children, and are necessarily in the oc- 
cupancy of tenants from year to year. These, which should be 
under the peculiar protection of the law, would be most exposed 
to impoverishment. 

Tenants for short or uncertain periods, under the temptation 
of a rule of law which encourages bad husbandry, would be led 
into practises, (each in self-protection) which no one would adopt 
with regard to his own Jand. Such a tenant would feel no in- 

VOL XI.—NO. XI. 
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terest whatever in preserving the fertility of the soil for the 
benefit of those who might succeed him. He would be prompt- 
ed by the incentive of interest to strip the land of every thing 
which the law permitted him to carry off. The practice would 
become general, and the result would be that all the farms in the 
Commonwealth, under the cultivation by tenants for years, would 
be impoverished—the tenants themselves receiving no adequate 
remuneration for their labor—the landlords no rent for their 
farms. It is manifest that such a course of husbandry would be 
injurious to the public interest, and ruinous alike to landlord 
and tenants. 

The justice of this view of the question has been recognized 
by enlightened jurists in England and in other States of this 
Union. 

Mr. Justice BuLLER laid down the doctrine that “ every ten- 
ant, (where no particular agreement existed dispensing with this 
engagement,) is bound to cultivate his farm in a husband-like 
manner, and to consume the produce on it. This is one engage- 
ment that arises out of the letting, and which the tenant can- 
not dispense with, unless by special agreement.” 

This language of Mr. Justice BuLLer was cited by Chief Jus- 
tice Grpss, in the case of Brown ys. Crump, determinedin 1815 
1 Marshall, p. 567. 

In Connecticut, it has been held that manure spread upon the 
the land, or scattered about a barn-yard, cannot be taken away 
by the vendor, after a sale of the land. Parsons ys. Camp, 11 
Conn. p. 30. 

In Massachusetts, Chief Justice Suaw, in delivering the opin- 
ion of the Court, declared that ‘‘ manure made on a farm oc- 
cupied by a tenant at will or for years, in the ordinary course 
of husbandry, consisting of the collect.ons from the stable and 
barn-yard, or by composts formed by an admixture of these 
with the soil, or other substances, is, by usage, practice, and the 
general understanding, so attached to, and connected with, the 
realty, that in the absence of any express stipulation on the 
subject, an out-going tenant has no right to remove the manure 
thus collected, or to sell it to be removed; and that such remo- 
val is a tort, for which the landlord may have redress. The 
tenant has a qualified possession of such manure, for a special 
purpose only, that is, to be used upon the farm. The moment 
he sold it the act was an abandonment of the special purpose, 
and it is vested in the landlord, as owner of the freehold, and 
the action for trespass lies for removing it. Daniel vs. Pond, 
21 Pick. 378. 

In the State of Maine, Chief Justice MELLon declared that 
the claim of the tenant to remove the manure made upon the 
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premises, “even if made by his own cattle, and with his own 
fodder has no foundation in justice or reason, and such a claim 
the laws of the land cannot sanction. Lassell vs. Reed, C. 
Greene, 222. 

In the State of New York, Chancellor Kent states that “the 
policy of encouraging and protecting agricultural improvements 
will not permit the out-going tenant to remove the manure 
which has accumulated upon a farm during the course of his 
term.’’ 2 Kent Com. 347. 

And Chief Justice NELson, of the same State, [now on the 
Bench of the Supreme Court of the United States,] after re- 
viewing the authorities, and examining the question upon prin- 
ciple, declares that “‘ where a farm is let for agricultural pur- 
poses, [no custom or stipulation in the case,] the manure does 
not belong to the tenant but to the farm, and the tenant has no 
more right to dispose of it to others, or remove it himself from 
the premises, than he has to dispose of or remove a fixture.” — 
“Tf a farm be leased for agricultural purposes, good husbandry, 
[ which, without any stipulation, is implied by law,] would un- 
doubtedly require it to be left on the premises.”” Middlebrook 
vs. Corwen, 15 Wend. 171. 

There are other authorities upon this question; but enough 
has been said to show that the charge of the court below was 
correct, so far as it relates to the manure made from the pro- 
duce of the farm. 

The doctrine that the manure goes with the land is of course 
confined to farms which are let for agricultural purposes, and 
the case before us is one of that character, in which the manure 
was made from the produce of the farm. 

One of the witnesses, however, testified that the tenant 
“bought some hay,” the witness did not know how much, “and 
some grain to feed his horses and cows. He fed the horses on 
the grain that was bought.” Upon this evidence, the Court 
was requested to instruct the jury “that if the defendant spread 
upon the place or left behind him as much manure as the farm 
would reasonably produce itself, the excess belongs to him and 
not to the landlord.” This instruction the court refused to 
give, because there was no evidence of the facts thus supposed 
to exist. In this the court was perfectly correct. Nothing can 
more justly impair confidence in the administration of justice 
than the practice of encouraging, or even permitting, a jury to 
find facts of which there is no evidence. To ask a jury to sep- 
arate the manure which was made on the premises, and to as- 
sign one portion to the tenant, upon the ground that his horses 
and cows had eaten ‘some hay,”’ and “some grain,” not rais- 
ed on the premises, without specifying how much of either, or 
showing how much of the grain, hay or straw raised on the farm 
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had been supplied to them for litter or food, would be asking a 
verdict without evidence. ‘‘Some’’ is a term too uncertain in 
its signification to sustain a verdict for any definite amount. It 
may mean a single ounce, or ten thousand tons—a single quart 
or twenty thousand bushels. 

But where a farm is let for agricultural purposes, the tenant 
cannot justify the removal of any portion of the manure made 
on the premises, by occasionally employing his teams in busi- 
ness not connected with the cultivation of the soil, and supply- 
ing them in part with hay and grain purchased from others, so 
long as the manure thus made is commingled with that made 
from the produce of the farm. It is probable that in such a 
case the land would lose as much, during the absence of the 
teams on the road, as it would gain by the foreign admixture. 
Be that as it may, it is certain that the tenant, by his own act, 
has rendered it impossible to ascertain the extent of his rights. 
And the doctrine of confusion of goods properly applies to his 
claim. If A will wilfully intermix his corn or hay with that of 
B, so that it becomes impossible to distinguish what belongs to 
A from what belongs to B, the whole belongs to B.” Popham’s 
Rep. 38, pl. 2. 2 Kent’s Com. 364. 

It is ordered that the judgment of the court below be af- 


firmed. 


Court of Common Pleas.—Phil’a. County. 
WALN v. CONNOR. 


1. When a farm is let for agricultural purposes, the out-going tenant has no 
right to remove manure made on the land during his term; this is now the 
settled law in this State. 

2. The manure made upon the soil, whether from produce of that particular 
ground or from food purchased for the use of the cattle by the tenant, can- 
not be removed by the lessee at the end of his term. 

8. The fact that a farm is used as a “ milk farm” and not strictly for agricul- 
tural purposes in the general sense of that term, does not vary the rule. 


Opinion by THompson, P. J. 

This is an application by the defendant to dissolve a writ of 
estrepment obtained by the plaintiff, his landlord, under the act 
of 29th March, 1822, to prevent the tenant from removing from 
the demised premises certain manure, prior to the termination 
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of his lease, which is about to expire. It is not denied, since 
the decision of Lewis vs. Jones, by the Supreme Court in Jan- 
uary last, that the rule so well settled by the highest courts of 
many other States,—‘‘ that when a farm is let for agricultural 
purposes, the out-going tenant has no right to remove manure 
made on the land during his term,’’—must now be regarded as 
the settled law of Pennsylvania, at least so far as regards the 
manure made from the produce of the farm. 

This question had long been a vexed one in Pennsylvania.— 
In this court it was examined by Judge Parsons, in the case of 
Barrington vs. Justice, 4 P. L. J. 288, in 1845, in an elaborate 
opinion, in which he reviewed the American cases upon the sub- 
ject, and came to the conclusion that the rule of good husband- 
ry required that the tenant should leave the manure on the 
premises, and that the law implies, in the absence of any stip- 
ulation to the contrary, that the tenant consented that it should 
so be left and regarded as part of the real estate. The cases 
referred to in the opinion of the Supreme Court in Lewis vs. 
Jones, fully establish the doctrine that the manure made on the 
premises must be left there. But it is contended by the de- 
fendant that the court in that case intend to restrict the rule 
to cases where the manure was made from the produce of the 
farm, and that, as it has been proved in this case that the de- 
fendant bought considerable quantities of hay, brew-house 
grains, and other articles of food for his cattle, he has the right 
to remove a portion of the manure made from the articles pur- 
chased. He further contends that he has occupied the farm as 
“a milk farm”; that is, to raise therefrom food for cows, in 
order to sell the milk produced by them, and that consequent- 
ly he does not hold it for “‘ agricultural purposes.” 

That a grazing farm is not in use strictly for agricultural 
purposes, I should not like to be the first to determine. I can 
see no difference in an agricultural sense, between the cultiva- 
tion of grass or turnips as food for cattle, and of wheat, rye, or 
any other grain for human consumption. The one is as suscep- 
tible of improvement by good husbandry as the other, and the 
fact that the milkman employs the living domestic machinery of 
a cow to convert his grass into one species of food for man, and 
that a most important and necessary article, while the grain 
grower grinds his produce into food of a different character, or 
sells it to be distilled into perhaps less innocent fluid, cannot 
vary the truth that both equally draw their produce from the 
soil, and that their profits equally depend on its cultivation. 
Every farm which is let for the purpose of obtaining the pro- 
duct of the soil by tillage is let for agricultural purposes, wheth- 
er those products are consumed upon it or disposed of in any 
other manner. The deft. is, therefore, within the operation of 
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the doctrine. Is it, then, the correct exposition of the law, that 
it applies only to the removal of manure made out of the pro- 
duce of the farm? If it were so, I do not perceive in this case, 
how the difficulty arising from the doctrine of confusion of goods 
pointed out in Lewis vs. Jones, could be avoided, or how it 
would be possible to ascertain accurately the extent of the ten- 
ant’s rights. But it does not clearly appear that it was the in- 
tention of the Supreme Court so to limit the doctrine. The 
question in that case, arose upon the refusal of the Court be- 
low to instruct the jury ‘that if the tenant left as much ma- 
nure as the farm would reasonably produce, the excess belonged 
to him’’ for want of evidence of the supposed fact. The Su- 
preme Court say, that the refusal was correct, on the reason 
stated, and then go on to remark upon the uncertain character 
of the testimony. But in none of the cases cited as the ground 
of their decision is any such distinction found. In several of 
these cases manure upon the farm is spoken of as so “ connee- 
ted with the realty,” that its removal would be a tort, 21 Pick. 
367. So where no stipulation exists, ‘ the tenant has no more 
right to remove the manure than to remove afixture,”’ 11 Wend. 
171. It has also been held that between vendor and vendee, 
the manure was incident to the freehold and passed by the 
deed ; 11 Conn. 525, Parson’s vs.Camp ; Kitteredge vs Wood, 
3 New Hamp. 503. But the case of Lassell vs. Read, 6 Green- 
leaf Rep. 222, also cited in Lewis vs. Jones, rules the very point 
now made. There a part of the hay on which the cattle were 
fed had been purchased by the tenant, and part cut upon the 
premises, and it was declared by the court that the tenant had 
no right to remove the manure, even if made by his own cattle 
and with his own fodder. 

The current of the American authorities certainly establishes 
the rule, that where no reservation is made in the lease, the 
manure made on the farm belongs to the land and cannot be 
severed from it. And why should it not apply to a case like 
this? There are few farmers, at the present day, who do not 
expend their money in purchasing manure to improve their 
crops, and where is the difference whether the manure itself is 
purchased or the food from which it is made. It should equal- 
ly belong to the soil. The proper protection to the interests 
of agriculture requires the doctrine to be fully carried out. It 
is most consistent with the course of g»0d husbandry, and any 
apparent hardship can be avoided by the parties themselves on 
the forma’ion of their leases. The application to dissolve the 
writ is refused. 

Mallory and Sheppard, for defendant. 
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Crown Cases Reserved. 


Court of Criminal Appeal.—Nov. 15 and 22. 


[Before Lord Campseut, C. J., Maurie, J., Prarr, B., Tarrourn, J., and 
Marti, B } 


REG cv. JOHNSON and WRIGHT. 


Larceny—Obtaining Custody of Property by Fraud—False 
Pretences. 


Where a prisoner, by means of Fraud, induced the prosecutor to draw a cheque 
for £42, payable in the prisoner’s name, and to accompany him to the bank- 
er’s to see it paid, on the agreement that the prosecutor, on his return to hig 
shop, was to receive 42 Sovereigns in exchange for the money given in pay- 
ment for the cheque, the prisoner presenting the cheque to the banker, and 
the banker, at the desire of the prosecutor, giving the prisoner four £10 
notes and two sovereigns as change; and where the jury found that there 
was an original intent to defraud, and that the prosecutor never intended to 
part with his property in the cheque, or the change for the cheque, till he 
had received the 42 sovereigns at his shop—the prisoner having absconded 
with the change, and another acting in concert with him, who had promised 
to remain at the prosecutor’s shop till their return from the bank, having 
gone off with the 42 sovereigns which the prosecutor expected to have re- 
ceived—Held, that the conviction for larceny was right, the property and 
possession of the notes and two sovereigns never having been out of the pros- 
ecutor, and the prisoner having no more than the bare custody of the money. 


At the Peterborough Sessions, on the 3rd July, 1851, Thos. 
Johnson and Charles Wright were indicted for stealing a bank- 
er’s cheque for the payment of 42/., four bank notes for the 
payment of 42/. each, and 44 sovereigns, the property of John 
Salmon, and a verdict of guilty was recorded against them, sub- 
ject to the opinion of the Court of Criminal Appeal on the fol- 
lowing case:—The prosecutor was seated at his shop door, at 
Peterborough, on the 28th June last, being market-day ; the 
prisoners placed themselves near him, and began a conversation 
about the sale of some beasts and a pony; they disagreed as to 
the price, Johnson asking 42/., and Wright offering 40/., when 
the prosecutor said, “split the difference.” Johnson then said 
Wright should have them, were it not that his father would be 
angry, as Wright had bought two cows over his head. Wright 
offered to give up the cows. The prosecutor again interposed, 
and the prisoners appeared to conclude a bargain, that Wright 
should give Johnson 42/. for the beasts and the pony, and that 
a half sovereign should be returned, provided the prosecutor 
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would take the money from Wright and pay it to Johnson, as 
if he, the prosecutor, were the buyer, and so that Johnson’s 
father might believe him to be the real purchaser. The prose- 
cutor consented to act as a “go-between.’’ The parties then 
entered his shop, and Wright counted out 42 sovereigns, 40 of 
which passed through the prosecutor’s hands to Johnson, and 
the other two laid upon the counter. Johnson laid down the 
40 sovereigns upon the counter also, with an explanation that 
his father, who was an *‘ austere man,” would not be satisfied 
without a cheque upon a banker, and requested the prosecutor 
to draw one. Accordingly the prosecutor went round to his 
desk, leaving the prisoners with the sovereigns, drew the cheque 
payable to Thomas Johnson or bearer for 42/., returned and 
delivered it to Johnson. At this time he lost all thought of the 
money, and when he returned from his desk the sovereigns had 
disappeared. Johnson said the prosecutor must go w ith him to 
the bank to draw the money. ‘The prosecutor consented, and 
Wright was to remain in the shop until they returned to “ finish 
the transaction.”” The prosecutor and Johnson left Wright 
alone at the shop door, and went to the bank together, where 
the cheque was cashed, by desire of the prosecutor, in four 
notes of 10/. each, and two sovereigns. Johnson took the 
money and came out of the bank, the prosecutor stopping for a 
minute or two to give some directions about his pass-book.— 
Instead of returning at once to Wright at the prosecutor's shop, 
Johnson requested the prosecutor to accompany him to an inn, 
where he said his father was, to satisfy him as to the business. 
They went into the inn yard together, where Johnson called 
for his pony, at the same time slipping a half sovereign into 
the prosecutor’s hand, saying, “I will go and turn out the 
beasts,’’ when he made off by the back entrance of the inn 
yard, leaving the prosecutor with the half sovereign and the 
pony, which the ostler delivered to him, instead of returning 
with him to the shop (where Wright was to remain) *‘to finish 
the transaction,” as the prosecutor all along expected was to 
be done, and have the 42 sovereigns handed over to him. The 
prosecutor then for the first time : suspected that he had been 
cheated. He made haste home with the poney, and found that 
Wright had fled, and the 42 sovereigns also, nobody but the 
prosecutor's family having been in the ‘shop. The pony, with the 
bridle and saddle, were not worth more than 50s. The prisoner 
Johnson was well dressed, like a farmer, and Wright like a 
jobber, and the prosecutor swore that he believed them to be 
respectable men, and engaged in a bona fide transaction, and 
that he assisted in it purely out of good nature, and was not to 
receive one penny for what he did. He also stated that he 
should have allowed Johnson to go to the bank alone with the 
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cheque, he remaining with Wright and the sovereigns in the 
shop, had not Johnson requested him to go to the bank with 
him. The prosecutor expressly stated in his evidence that he 
expected Johnson was to come back with him to Wright, and 
that he was to have the 42 sovereigns from Wright: that he did 
not expect Wright to ‘‘cut away,’’ and did not consider John- 
son at liberty to go off with the money before he, the prosecutor, 
had the sovereigns in exchange. It was proved that during the 
same morning the prisoners attempted to engage another party 
in a similar transaction, and evidence was given to shew that 
the prisoners were acting in concert, and were apprehended in 
& gig together the same evening, about twenty miles from Pe- 
terborough, Wright having 45 sovereigns upon him. ‘The pris- 
oners’ counsel contended that these facts would not justify a 
conviction for larceny. The chairman therefore put the fol- 
lowing questions to the jury :—First, did the prisoners through- 
out intend to get the property into their possession by fraud, 
and apply it to their own use? Secondly, did the prosecutor 
intend to part with his property in the cheque and change until 
Johnson returned with them, and the prosecutor received the 42 
sovereigns? Thirdly, if they should find that when the prose- 
euior gave Johnson the cheque he parted with the property in 
it, and the money obtained for it at the bank, whose property 
were the 42 sovereigns left on the counter? And he directed 
them, that if they found the first question in the affirmative, 
and the second in the negative, the prisoners were, in law, 
guilty of larceny of the cheque and change; and further, that 
if they found the first two questions in the affirmative, and 
found also that the 42 sovereigns left on the counter became 
the property of the prosecutor when the cheque was delivered 
to Johnson, or cashed at the bank, and were taken away by 
Wright, they were guilty of larceny of those 42 sovereigns.— 
The jury found an original intent to defraud, followed by a 
general verdict of guilty; when the prisoners’ counsel applied 
for a case for the opinion of the judges; and thereupon the 
chairman requested the jury to give distinct answers to the 
several questions before stated, and they answered the first in 
the affirmatiee, and the second in the negative; their opinion 
was, therefore, not taken upon the third question. 

Bliss, Q. C., now appeared for the prisoners.—I submit that 
the prisoners were not guilty of larceny of the 42 sovereigns, 
nor of the cheque, nor of the bank notes. The 42 sovereigns 
were the property of Wright, to be paid over to Johnson; they 
never were in the possession of the prosecutor. But the opin- 
jon of the jury was not taken as to the sovereigns: their ver- 
dict is limited to the cheque, and the change for the cheque. 
(Lord Campbell, C. J.—As to the 42 sovereigns, no conviction. ] 
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As to the cheque there was no lareeny; there was no abstract- 
ing it. [Lord Campbell, C. J—Not taken invito domino.] It 
was presented at the bank by the prisoner, as requested by the 
prosecutor, the cheque having been absolutely passed over to 
him. It is true that the answers of the jury to the questions 
submitted to them are inconsistent with this; but the finding of 
the jury is inconsistent with itself. They find that the prose- 
cutor did not intend to part with the property in the cheque 
till the prisoner brought back the change. But that could not 
be, as before he could get the change the cheque must have 
been taken to the bank. The prosecutor went with the pris- 
oner to see that the cheque was changed. From the whole 
proceedings it appears that the property in the cheque was 
parted with. There was no taking. That was done with the 
cheque by the prisoner which the prosecutor desired should be 
done. With respect to the bank notes, they never were the 
prosecutor’s. This point, is not determined by the find- 
ing of the jury. The prosccutor’s agent, the banker, gave the 
notes, and intended to give them, to the prisoner. The bank- 
er, having possession and authority, gives the notes to the 
prisoner. If a prosecutor be induced to part with the possession 
only, that would, in such a case as this, be larceny; but if he 
parts with the property and the possession, then it would be 
false pretences. [ Platt, B.—The banker had the property be- 
fore in himself.] Yes; and it makes all the difference that a 
third person hands over the notes. [Lord Campbell, C. J— 
But the prosecutor was present. Martin, B.—Suppose two 
gentlemen go to a bank with a cheque, one gives the cheque to 
the other at the counter to hand in, and change is given for it, 
whose money would that be? Maule, J.—And in the case put 
by my brother Martin, could the gentleman who handed the 
cheque to the other bring trover‘] But here the notes were 
paid by the banker to the prisoner. [Lord Campbell, C. J.— 
They were the property of him who was entitled to them.] But 
as the prosecutor never had possession of them, except by the 
prisoner, this is not lareeny, but embezzlement. The prisoner 
had a distinct possession, and to make the offence larceny there 
must have been a corporal possession by the prosecutor. [Lord 
Campbell, C. J.—He was present in possession with the pris- 
oner.} The owner has no distinct possession from the prisoner. 
(Rex v. Bazeley, 2 Leach, 835; 2 East’s P. C. 571; Rex v. 
Waite, 1 Leach, 28; Reg. v. Watts, 2 Den. C. C. 14). To 
make it larceny the owner must have a distinct possession ; and 
[ submit that neither in the case of the cheque nor of the notes 
was there larceny. 

Mellor, Q. C., appeared for the prosecution.—It is found by 
the jury that there was an original intention to defraud by 

















AMERICAN LAW JOURNAL. 5238 


[Reg v. Johnston and Wright. ] 


fraud and trick. The prosecutor never did part with the prop- 
erty or possession, in the sense in which the cases go. If the 
prisoner, by means of trick, received the notes animo furandi, 

he is guilty of larceny. [Lord Campbell, C. J.—Although all 
that is done is done as arranged by the prosecutor ?] Yes; ; but 
asit was done by means of a fr: aud, in contemplation of law, it was 
done against his will. [ Maule, J.—Would not that put an end 
to all distinctions between larceny and false pretences t] I ap- 
prehend not. As it was accomplished by fraud and trick, the 
act of getting the notes was not lawful. (2 Russ. Cr. 25 24), 
At the banker’s the prosecutor was present with the prisoner. 
The cheque was in the possession of one as much as the other. 
The prisoner had but the “bare eustody;” and, as Lord Hale 
says, such bare custody is not enough to prevent the offender 

from being convicted of larceny. It is also found by the jury 
that the prisoner never intended to part with the property. a 
By a trick he induces the prosecutor ts give him mere posses- 
sion of it. Possession rightly means an independent possession ; 
and the prisoner had no independent possession. (Reg v. 

Spears, 2 Russ. Cr. 155). This case shews that possession is 
not inconsistent with the custody of the article by somebody 
else. There must be an independent possession, and I say that 
here the prisoner never had a possession distinct from the pros- 
ecutor ; he was to have only the custody of the notes till the 
42 sov ercigns were handed to him. In Rex v. Walsh, Russ. & 
R. C. C. P15, the case was not the same. If the prisoner had 
no independent possession of the notes, then there was a lar- 
ceny, and he was properly convicted. 


Bliss, Q. C., replied. Cur. adv. vult. 


Nov. 22.—Per Curtam*.—The conviction was right with 
respect to the bank notes and the two sovereigns, which were 
given in exchange for the ch que. The cheque was the prop- 
erty of the prosecutor, and the jury have found that the pris- 
oners throughout intended to get the property of the prosecutor 
into their possession by fraud, and apply it to their own use, 
and that the prosecutor did not intend to part with his property 
till Johnson returned to his shop. The cheque remained the 
property of the prosecutor; he accompanied Johnson to the 
banker’s, where it was to be cashed, and then it is expressly 
found, that, these two being together at the bank, the cheque 
was cashed, by desire of the prosecutor, in four ten- ‘pound notes 
and two sovereigns. Now these words, to which our attention 





*Maule, J., was not present to-day; and Alderson, B., sat in his Lordship’s 
stead. 
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was not particularly called, are material, because they shew 
that the prosecutor intended to exercise control over the trans- 
action as the owner of the cheque, and that it was upon his 
direction that the bank paid the cheque in four ten-pound notes 
and two sovereigns. They were handed over to Johnson with 
the permission and by direction of the prosecutor, and Johnson 
was merely intrusted by the prosecutor to hold them. The 
prisoner Johnson had the custody, but not the possession of the 
notes and two sovereigns. The possession remained in the 
prosecutor, and property remained in him also. Johnson re- 
ceived the notes and two sovereigns with an intent to steal 
them, and he did actually steal “them. This is, therefore, 
clearly a case of larceny. Conviction affirmed. 


District Court of Philadelphia. 
Rule for New Trial. 


Commonwealth of Pennsylvania at the suggestion of JOHN McCURDY ec. 
HENRY LELAR, MICHAEL DAY, aud others. 


In an action on the official recognizance of a Sheriff to entitle the plaintiff to 
recover, he must prove that he has sustained loss or damage by that officer's 
acts, omissions or misconduct ; it is not enough that he shows misconduct in 
the officer by making a return which is untrue and which he should not have 
made. 


Opinion by Stroup, J.—Saturday, March 13, 1852. 

This was an action of debt on the official bond of Sheriff Le- 
lar. The other defendants were his sureties. 

The breach assigned was in making a false return to a fi. fa. 

issued upon a judgment of John McCurdy, against Robert Al- 
sop. The return was “ superseded by Writ of Error.” 

This return was unquestionably false. No Writ of Error had 
been sued out. 

The plea was performance, Ke. 

The defence was, that the judgment of McCurdy had been 
paid before the fi. fa. was issued. 

The evidence to establish this defence was submitted to the 
jury, with the instruction that if they should find from it that 
the _ dgment had been satisfied, their verdict should be for the 
defeudants. 

The verdict was for the defendants. 

The plaintiff objects to the instruction to the jury. 
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The decision of the Supreme Court in Commonwealth vs. 
McCoy, 8 Watts, 1538, warrants this instruction. 

That case was debt against a surety of a sheriff, brought upon 
the recognizance of that officer and his sureties. The case be- 
fore us, is debt against the sheriff and his sureties, and is found- 
ed upon the official bond. The one was under the act of 15th 
of April, 1834, Purd. Dig. 1066, and the act of 14th June, 
1836, ib. 144, 145—the other under the act of 28th March, 
1803—a. part of the fourth section of which seems to be yet in 
force. Purd. Dig. 1069. 

The act of 1803, contains but one provision as to the extent 
of redress, whether the action be upon the bond or recogni- 
zance. 

An injured party is in no better condition under the act of 
1836, than he would have been under the act of 1803. 

Now it is decided in Commonwealth vs. McCoy, that it is 
not sufficient to entitle an individual to recover upon a Sheriff's 
recognizance, to show misconduct in the officer, a violation or 
omission of his duty. He cannot, for that alone recover nomi- 
nal damages in such suit. The Sheriff can only be proceded 
against for it by indictment, or by the court where he is in con- 
tempt, by attachment. But “to sustain a civil action, the 
party suing must show some loss or damage which he sustained 
by the acts or omissions of the sheriff. 8 Watts, 154. 

If the judgment on which the execution was issued had been 
satisfied, the execution ought not to have been sued out. The 
plaintiff suffered no loss by the return of the sheriff, although it 
was untrue and ought not to have been made. There was, there- 
fore, no misdirection to the jury, and the rule for a new trial 


is refused. 
Rule refused. 


District Court of Philadelphia County. 


Rule for New Trial. 
THORN v. HEUGH. 


1. A measurer of painter’s work is competent to show what the quantity and 
value of that work is. 

2. Notice of special matter under the plea of set-off must be given at the time 
and in the manner required by the rule of court. 

3. A defendant is precluded from supplying a deficiency in his notice of special 
matter by embodying with it, the omitted matter in a special plea. 


Opinion by Stroup, J.—Saturday, March 13, 1852. 
The claim on which the scire facias was issued, is stated in 
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the body of the paper filed, to be for “$400, being a debt con- 
tracted for work and labor, to wit: painting and glazing done 
and performed, and for materials, to wit: white lead, oil, glass, 
turpentine and putty, furnished and provided by the said Joel 
T. Thorn, within six months last past in, for, about, and to- 
wards the erection and construction of two buildings, &c.” 

[t is afterwards added, “ said claimant hereto annexes a bill 
of particulars of the amount of his said claim or debt, showing 
the kind; nature, and amount of the work done, and of the ma- 
terials furnished, and the price or value thereof.” 

The bill of particulars thus referred to, is in nearly the same 
words as those contained in the body of the claim. The state- 
ment a; to the time when the work was done, &c., is thus given: 
“The said work was commenced on the first day of March, 
1850, and continued from time to time until the 16ta of June, 
1851, when the said was finished, and the said materials were 
furnished and provided by the said Joel J. Thorn, within the 
same period, and from time to time between March 1, 1850. 
and June 16, 1851, as the work was advanced.” 

Under the act of 16th June, 1836, this claim would have been 
invalid, according to the ruling of the Supreme Court in Noll 
vs. Swineford, 6 Barr, 187. But two years after this decision 
was made, an Act of Assembly was passed, March 24, 1849, 
Purd. Dig. 1367,* which destroys the force of that decision in 
respect to claims filed in Philadelphia and Chester counties. 
The present claim is clearly good under this act. 

The defendant's counsel, very properly therefore, forbore the 
making of any objection to the form of the claim. 

But a question was raised as to the means by which the gen- 
eral statement in the claim might be proved. 

The plaintiff called a measurer of painter’s work, and offered 
to show by him what the quantity and value of the painting 
was; and he was permitted to testify, after objection made.— 
This ruling on the trial is the ground-work of the defendant's 
first reason for a new trial. 

No kind of evidence could be more satisfactory on this sub- 
ject, than measurement. Indeed, it is the only mode by which 
accuracy can be obtained. And it falls, therefore, within the 





*The following is the act referred to: (Ed. L. J.] ‘2nd sec.—It shall 
be lawful for any mechanic or material man in tie city or county of Philadel- 
phia and county of Chester, who performs work and furnishes materials, to in- 
clude both in the same claim filed ; and whcre the value or amount of the work or 
materials can only be ascertained by measurement when done, or shall be done 
by contract for a stipulated sum, it shall be lawful to file a statement of the 
time when the work was commenced, and when finished, and of the aggregate 
price of the work and materials, and all claims heretofore filed in conformits 
herewith, and not decided judicially, are hereby confirmed.” 
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very language of the 2d section of the act of 1849. This dis- 
poses of the first reason. 

The second reason a-signed for a new trial is, that an offer to 
prove a sct-off was overruled. This was rejected, because the 
notice required by the rule of court had not been given. 

This omission was then attempted to be supplied, by ar of- 
fer to file a plea of set-off, setting forth each matter with par- 
ticularity. 

This was refused, and the refusal forms the third reason. 
There have been conflicting decisions of the Supreme Court on 
this subject. In Glazer vs. — 8S. & R. 498, it was ruled 
that afier the plaintiff had c losed his evidence, the defendant 
me not introduce a plea of set-off. But in Sharp vs. Sharp, 

13 8. & R. 444, according to the syllabus: ‘ If, on the plea of 
payment, the defendantis precluded at the trial from giving ev- 
dence of special matter, by omission to give previous notice 
thereof, he may amen his ple a under the act of Assembly, and 
set forth the special matter in such plea, and it is error to re- 
fuse him permission to do so.’’ The very reverse of this was 
ruled a few months afterwards, in Wilson vs. Irwin, 148. &R. 
176. 

The same court, in Purviance vs. Commonwealth, 17 8. & 
R. 38 and 40, recognize the principle of Sharp vs. Sharp, and 
reversed the judgment below fur deciding. otherwise. We are, 
however, at length relieved from all embarrassment on the sub- 
ject by McCay \ vs. Burr, 6 Barr, 147, in which the counsel havy- 
ing brought to the notice of the court the conflict between 
Sharp vs. Sharp and Wilson ys. Irwin, the datter was declared 
to be “settled more consonantly to the spirit if not to the let- 
ter of the statute,” and Sharp vs. Sharp is to be considered as 
formally overruled. 

The remaining reasons do not require a particular reason. 

Rule refused. 
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New Publications. 


Sratores oF tue Strate or New York of a public and general character, 
passed from 1829 to 1851, both inclusive; with notes and references to Ju- 
dieial Decisions, and the Constitution of 1846; compiled and arranged by 
Samuel Blatchford; with a copious index by Clarence A. Seward. Auburn: 
Derby and Miller. 1862. 

From the language of the preface to this book, itseems to have been greatly 
needed, and to supply a want which the profession and business men in New 
York will be glad to avail themselves of. From the hasty inspection which we 
have given the contents and indexes, they seem to us to be adequately pre- 
pared and arranged in a clear, methodical, natural and therefore useful order. 
No lawyer out of his own State is a very competent judge of any disposition of 
the statutory law. He is only able to judge of such a book ina general way. As 
far as we can form an opinion on any such work, this book appears to be well 
arranged and well adapted to the general use of the profession; and no doubt 


will be highly acceptable, in New York especially. 


A Dicest or tes Laws op tite Untrep Srares, iucluding the Treaties with 
Ooreign Powers, and an Abstract of the Judicial Decisions relating to the 
Constitutional and Statutory Law. Fourth edition. By Thomas F. Gordon. 
Philadelphia: Thomas, Cowperthwait & Co. 18052. 


The mere fact that this book has reached a fourth edition is commendation 
enough, and nothing that we can say will add to hither its circulation or its 
character. The reputation of the work before us is very well established, and 
the book is to be very generally found in the hands of the profession. For a 
manual or digest, which is all it claims to be, it is good and useful, and cheap, 
all important qualites, and may be commended as well to laymen as to lawyers. 


Rerorts or Cases argued and determined in the English Courts of Chancery, 
with notes and references to English and American decisions, By E. Fitch 
Smith, Counsellor at Law. Vol. XXVII. containing Hare’s Chancery Re- 
ports. Vol. VIL. New York: Banks, Gould & Co., 144 Nassau street. 
Albany: Gould, Banks & Co., 475 Broadway. 1852, pp. 632. 


We are always glad to find the volumes of this series on our table. The Eng- 
lish Chancery cases are of much importance in every part of our country, and 
the opinions of men like Collenham, Langdale, Shadwell, Knight Bruce and 
Wigram, must command professional attention and respect. The editorial la- 
bors of M. Smith, we have heretofore frequently commended, and the mechan- 
ical execution of this series has always been creditable to the printer and pub- 
lishers. 





